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Preface
The present work examines main points of the present international discussion on traditional and
indigenous knowledge protection and discusses the problem field with the help of a practical
example. Chapter 1 gives a general background on the problem of traditional knowledge protection,
embedded in an interdisciplinary discourse listing and describing the concerns of development
policy, environmental and biodiversity protection, and intellectual property protection for life science
technologies. Further, it presents some of the main binding instruments relevant to the present
topic in international public law, to provide an understanding of the present state of legal
regulations. Chapter 2 gives important points of the current discourse on traditional and indigenous
knowledge protection and some of the shortcomings of the suggested approaches. The case study
taken as an example regards the San people of South Africa and their knowledge on the use of the

Hoodia gordonii plant, especially as a hunger and thirst suppressant. Research and analysis of the
case is presented in Chapter 3. While it remains outside of the scope of the present work to analyze
the legal system inherent to traditional San societies, one of the main questions it stresses is a
question of legal pluralism: are approaches of traditional and indigenous knowledge protection
currently under discussion compatible with non-western understandings of the socio-legal reality? A
single academic work such as this will barely break the ice on the subject and will hardly be
competent to comply the entire range of the subject. Nevertheless the anthropological and social
material flashes a new, more critical light on the discussion and yields the first step towards a
change of paradigm.

In addition, two articles of the author on related topics are reprinted in Appendix A and B,
respectively.
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1. The Problem
1.1 Introduction
From time to time, as market economies expand, new areas of social reality gain economic value
and turn into assets and thus become part of market processes. Commodification as such is a
classical strategy of capitalism to overcome crises (see e.g. Fischer, 2005: 276). In today’s world,
where every minute a new chemical formula is invented, every three minutes a new physical
coherence is discovered and every five minutes a medical result is rendered (Prierer, 1997),
knowledge is becoming a market good in increasingly multiple forms. Legal regimes protect many
forms of knowledge through intellectual property rights, since – from a legal point of view – an
incorporeal matter, such as knowledge, can only become an object of business transactions, if
recognized and protected by appropriate legal tools. As a result of the historical development,
current intellectual property regimes are person-, product-, and progress-specific (Patel, 1996:
316). Taking patents as an example: individual inventors enjoy protection of their novelties, while
collective – largely unwritten – knowledge developed through centuries by a group of peoples often
remains not only unprotected but even threatened by patents.

Biotechnology is one of the two major fields where knowledge is likely to play the future key role.
Therefore, not surprisingly, it is the life science industry whose advancement has provoked many
radical and controversial changes to IP laws in the last years (Dutfield, 2003: 6). However, since
the industries development is mostly connoted with modern science and technology and its success
with market success, also in this field little thought was given to the protection of traditional forms
of biological knowledge. In other words, the worldwide protection regime for knowledge is largely
unbalanced: while a wide range of intellectual property laws are available for the protection of
(individual) novel innovations and other mental achievements, hardly any protection is granted for
traditional (collective) knowledge, often developed through millennia via oral tradition.1

Many facts suggest that there is an urgent need to fill this legal gap and provide appropriate legal
protection for traditional and indigenous knowledge.2 First, indigenous people control significant

1

While scrutinizing intellectual property regimes, one must be careful to keep two things in mind. First,
relevant intellectual property rights have been designed for specific economic purposes. Knowledge unfit to
contribute to these objectives therefore fall out of their scope. Second, not only purely (domestic) economic,
but also (international) political goals have been followed by legal policies regarding IP-rights.
2
To provide for exact definitions in the realm of the present work would probably only constitute an
unnecessary limitation to more or less borderless social realities, like “knowledge,” “tradition” and
“indigenous cultures and peoples.” The aim is, therefore, to give just a working definition, i.e. a brief
description of the terms used: the word traditional, when taken to describe knowledge systems, implies a
contrast with modern systems, but this “should not mean that such knowledge is backward, or inappropriate”
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amounts of useful, but endangered biological resources (Brush, 1996: 2). The ecological knowledge
held by indigenous populations, is (both qualitatively and quantitatively) more significant than long
thought and can therefore contribute to the maintenance of these resources (c.f. e.g. Posey, 2002;
Balick/Cox, 1996). Second, traditional knowledge plays an indispensable role in global food security
(see e.g. van Dillen/Leen, 2000) and health provision: Even today four out of five people worldwide
rely on traditional medicine, not only out of tradition, but out of (financial) necessity (Hobohm,
2000: 168). Third, many aspects of traditional life-forms are threatened by the dynamic
development of the life science industries (e.g. the many cases of biopiracy, genetic use restriction
– and related – technologies and other IP related controversies). Last, but not least, for other than
these utilitarian objectives, the discussion of traditional knowledge protection is required from a
legal pluralistic point of view and from the point of view of socio-legal and psychological justice
theories.

Designing legal protection for traditional knowledge will certainly require settling a number of
preliminary questions (e.g. ownership of the rights, policy objectives, acquisition etc.). Some of the
issues have already been addressed at a few relevant forums, such as the World Intellectual
Property Organisation (see WIPO, 2002). But one main question in this context must always be,
whether the protection of tradition knowledge can or should be made compatible with the existing
global intellectual property regime in the first place! Can any kind of IP right serve the interests of

(ICCD/COP(3)/CST/3/Add 1., para 6). The term “traditional knowledge” (sometimes referred to as TK) refers
to knowledge systems, which are usually acquired through personal reporting and a mix of trial and error
(Scoones/Thompson, 1994), with a holistic tendency of its nature and distance from market indicated
research. “Traditional medicine” can be described as the sum of all non-mainstream medical practices, usually
excluding so-called “Western” medicine (Farnsworth, 1994: 43-44). “Indigenous knowledge” refers to
traditional knowledge of indigenous peoples, whereas it is an equally difficult task to define “indigenous
peoples.” To borrow the famous working definition formulated by José Martínez Cobo, special rapperteur to
the Sub-Commission, in his Study of the Problem of Discrimination Against Indigenous Populations, 1986:
“[I]ndigenous communities, peoples and nations are those which, having a historical continuity with preinvasion and pre-colonial societies that developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories, or parts of them. They form at present nondominant sectors of society and are determined to preserve, develop and transmit to future generations their
ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in
accordance with their own cultural patterns, social institutions and legal systems.” Apart from these factors,
Martínez Cobo identifies a number of further characteristics that identify indigenous peoples and their
historical continuity:
- Occupation of ancestral lands, or at least of part of them;
- Common ancestry with the original occupants of these lands;
- Culture in general, or in specific manifestations;
- Language;
- Residence in certain parts of the country, or in certain regions of the world;
- On an individual bases self-identification as belonging to indigenous peoples (as groupconsciousness and acceptance as member by the group);
- Other relevant factors.
In the context of the present work, whenever the phrase “traditional knowledge” is used, it refers to both
traditional and indigenous knowledge, since traditional knowledge constitutes the broader category.
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indigenous peoples? Is the creation of traditional knowledge protection in the form discussed today
compatible with a pluralistic understanding of law and society, where every understanding of law
should became a chance of prevalence.

1.2 Perspectives and Objectives of Traditional Knowledge
Protection
1.2.1 The Sustainable Development Objective

Throughout a long period of time only marginal significance has been attributed to traditional
(local), especially indigenous knowledge. Recently however, environmental and global aims of
sustainable development,3 especially biodiversity conservation are increasingly associated with
traditional and indigenous knowledge (see for instance Dove, 1996: 41).

1.2.1.1 Kapayó Ethnoecology and the Paradigm of Darrell Posey
In this regard, the work of the recently deceased ethnobiologist Darrell Posey must be looked at as
of paradigmatic importance. During his research and his work with the Kayapó Indians at the
Amazon Basin the following points became clear (see Posey 2002):4

1. The size of indigenous Amerindian populations has been grossly underestimated. More
resent archaeological and geographical data suggest that the number of aborigines in the
New World tropics was considerably larger than previously assumed. What has been long
disregarded was the overriding effect of European diseases upon them. Even before direct
contact with the Europeans, many indigenous were killed as a result of indirect or
intermediate contact (such as contact with trade goods, bird feathers, primates, runaway
Indian slaves, etc.). Many more were infected with the new diseases as they faced rubbertappers, entrepreneurs dealing in gold and gems, men of the Portuguese militia and
church. Also, the Kayapó Indians had an ancient tradition of raiding for hostages
(Henderson, 1821: 210), for such things as baskets, masks, pets, feathers, guns, metal
tools and ornaments (Coundreau, 1897: 197; Posey, 1983) or for revenge (Vidal, 1977: 13-

3

The term “sustainable development” first gained conceptual significance since the Brundtland-Report in
1987. At the latest in 1992 at the second United Nations Conference on Environment and Development
(UNCED) the concept became part of a world-political agenda (see Agenda 21).
4
References given in the below paragraphs 1-3 were originally cited by Posey (2002).
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15; Verswijver, 1978, 1986; Turner, 1966). Most of these traditional fights and fissions
were associated with epidemics of diseases.
2. Not only the size of the population, but also the size of cultivated land has been
underestimated. Kayapó agriculture is mainly about “ecological engineering,” i.e. the
modification of the natural ecosystem in order to create new ecozones. Kayapó Indians
were masters of creating manifold types of these artificial ecozones, for example:
-

Hidden “resource islands” (apêtês) are produced by introducing colonizing plants into small
mounds of enriched planting material in the savanna. As the apêtê grow, in time many
variations of micro-ecological zones arise, a process, which allows for a maximum diversity
of useful plant concentrations in these “forest patches.” Apêtês are created for a variety of
reasons. Plants growing there are used as food, medicines, materials for daily life,
firewood, ceremonial items etc. Apêtês serve as disaster shelters in times of epidemic or
defense. In peace time, they are used as places of rest, to pass the hottest time of the day,
for supervised play for children or for sexual intercourse.

-

In the forest, plants are gathered and transplanted in concentrated areas, often close to
trails and campsites, producing “forest fields” to provide travelers with the necessities of
life (such as food, vines that supply drinkable water, cleansing agents, leaves for cooking,
medicines). Forest fields are made either by felling trees or by utilizing natural forest
openings (bà-krêti).

-

In addition, the sides of trails (pry kôt) are themselves often used as planting zones.

-

Contrary to persistent beliefs, cultivated fields are not abandoned after a few years. On the
contrary, mature “old fields” (ibe) offer a useful concentration of diverse natural resources
(enriched secondary forest) long after primary cultivars have disappeared (Carneiro, 1961;
Alcorn, 1981; Denevan et al., 1984).

-

Special “war gardens” or “hill gardens” (usually referred to as krãi kam puru) are planted in
well-drained, forested hills near trails, villages or campsites to supply emergency sources of
food and germplasms.

-

In rocky areas, usually in the middle of the forest, where black soil has been deposited
between the rocks, a variety of microclimates can be created (ken-po-ti). Stone
outcroppings are valued by the Kayapós, because they store cosmic energies and were
associated with spiritual forces. Therefore, these most unusual Kayapó ecozones are mainly
used by shamans (wayanga), the only people not in fear of these forces.
Medical plants are often kept in secret forest plantations or in areas near homes, since their
use forms part of the private knowledge of the curer (ki krê bum).

These ecozones created by the Kayapó fit in so well into the natural ecosystem of the Amazon
basin, that the outsider observer initially considered them to be natural and underestimated the

18

extent of the land cultivated by the Kayapó. However, these ecozones constitute anthropogenic or
cultural landscapes, created in harmony with the natural world. The modification of natural
ecosystems by the Kayapó does in fact increases biodiversity, as opposed to “western” agriculture
that shows a strong tendency towards monoculture.5 In this regard Posey (2002: 33) calls for the
(re)discovery of indigenous systems of ecological management:
“It is in the culture of the Kayapó and other surviving indigenous peoples that I propose we
can find the secrets to new strategies for the reasonable management of the Amazon
without the irreversible destruction of its plants, animals and peoples.”

Indeed, the anthropogenic landscapes of the Kayapó turn out not to be the only example of
sustainable indigenous management. Some further examples are described below. However, even
though ethnobotanists are aware of some of such examples, as Posey (2002: 59) himself wrote,
“incredibly little is known about indigenous perceptions of ecology and utilization of natural
resources.” Some remarks therefore will be made (below at 1.2.1.5) on resources that can be
expected to be mined from ethnoecological knowledge. Also, the outline presented below is not
intended to suggest that every indigenous resource management system is sustainable. It is rather
intended to shed light on a potential that may be discovered within indigenous knowledge
systems.6
5

A more recent author, Turner (2003), takes a middle-course approach between Posey’s belief in the great
capacity of indigenous ecological knowledge and his opponents, who claimed the inaccuracy of the
enthusiastic claims for Kayapó ecological “science” and forest management (c.f. e.g. Parker 1992, 1993).
Turner writes: “That indigenous communities like the Kayapo may arrive […] at environmentally sound
policies and practices for reasons other than environmentalist principles in our sense should give us no cause
for concern. On the contrary, it seems to me that the Kayapo experience may point a moral for us. If
environmentalist causes are to succeed politically in our own society, it will be because they become
progressively more integrated into our consciousness of how environmental exploitation and despoliation is
inseparable from the degradation of people in class society, and how the way we live with nature is an integral
part of the way we reproduce ourselves and our social world.”
6
As Cunha and Almeida (2003: 8) point out “opponents of traditional peoples’ involvement in conservation
argue two things: that not all traditional societies are conservation-oriented, and that even those that are may
not be once they enter the market sphere.” To refine the discussion, the cited authors distinguish between
references to actual techniques and ideologies. Thus three basic scenarios can occur:
- First is the case in which the ideology is present without the actual practices;
- second is the case in which sustainable practices and cosmology are both present;
- third is the case in which cultural practices are present without an ideology. In later case all one can
ask is “whether such habits are compatible with sustainable use, not whether they are morally right.”
Indigenous groups may vary regarding the extent to which these practices and ideologies are given and it is
uncertain at the present stage, how much traditional cultures will change with the influence of market
economies. However, every loss of indigenous knowledge is irreversible. For example, Tsuji (1996: 283)
points out studying the “significant loss of traditional ecological knowledge in the Fort Albany First Nations,”
Canada that all traditional knowledge in the region will eventually be lost, “if nothing is done.” Furthermore,
the loss of language, culture and belief system leads to the loss of traditional knowledge, because of the
interconnectedness of all these social realities (c.f. e.g. Brokensha et al., 1980). “If the ways of life and belief
systems of indigenous peoples begin to change drastically and their language disappears, then their extensive
knowledge about the natural world in these areas will also be lost” (Partridge et al., 1996: 7). Thus, since the
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1.2.1.2 Minobimaatisiiwin: The “Good Life” of the Anishinabeg Peoples of North
America
Another example of sustainable indigenous management can be observed in the traditional
lifestyles of the Anishinabeg peoples, a North American nation encompassing people and land
within five States of the USA and four provinces of Canada. Traditionally, the Anishinabeg are
organized into (extended) families, clans and local bands. Both the political and the economic life of
the Anishinabeg functions within this decentralized social system. As for resource management, the
extended family works as a production unit allowed to harvest within a social and resource
management code that ensures sustained yield (LaDuke, 1994: 129-130).

Similarly to the case of the Amazonian Kayapós as described by Posey, the western scientific
community has shown only limited interest in this native resource management system of the
Anishinabeg, having thought of it as useless in the modern-day situation of more numerous
populations. However, since the indigenous population of North America was previously
substantially higher then it is now, these management schemes were applied in greater population
densities (LaDuke, 1994: 130). Lately, a number of Anishinabeg communities have, on their own
initiative, restored traditional ecological knowledge of and control over land, for example: the White
Earth people of northern Minnesota are seeking to recover control over more than one-third of all
reservation lands, where they are trying to restore traditional management techniques. The Millen
Lacs Band of Anishinabeg has sued the State of Minnesota, claiming secured harvesting lands
within the 1847 treaty boundary that were unceded by the band (LaDuke, 1994: 140-142).

The Anishinabeg system is an example for a native ecological system, where sustainability arises
from an (ideological) value system (c.f. Turner, 2003, see FN 4). LaDuke, describes her peoples’
ideology as follows (LaDuke, 1992):
“The ethical code of my own Anishinabeg community of the White Earth Reservation in
northern Minnesota keeps communities and individuals in line with natural law.
“Minobimaatisiiwin” – it means both the “good life” and “continuous rebirth” – is central to
our value system. In minobimaatisiiwin, we honor one another, we honor women as the
givers of lives, we honor our Chi-Anishinabeg, our old people and ancestors who hold the
knowledge. We honor our children as the continuity from generations, and we honor

loss of traditional knowledge is similarly irreversible than the loss of biological diversity, caution is required
when deciding on its usefulness.
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ourselves as a part of creation. Implicit in minobimaatisiiwin is a continuous habitation of
place, an intimate understanding of the relationship between humans and the ecosystem
and of the need to maintain this balance.”

1.2.1.3 Kantu’ rice farmig in Indonesia
Yet another example were environmental issues, especially biodiversity conversation became
associated with indigenous peoples and their knowledge, was cited by Dove (1996: 41-42). The
Kantu’, a tribal people of West Kalimantan, Indonesia, cultivate traditional upland rice varieties on
dryland swiddens, which have received virtually no extension inputs. The government has on the
contrary focused on the introduction of high-yielding varieties of rice. Irrigated rice fields therefore
have been subject of extensive government intervention, not so the traditional varieties cultivated
by the Kantu’.

The Kantu’ still maintain so-called animatic beliefs, and this belief extends to the spirit of the rice,
which makes every household plant an average of 17 rice varieties, thereby contributing
significantly to the diversification of rice.

In addition to their swiddens, the Kantu’ also maintain and cultivate Para rubber (Hevea

brasiliensis).7 As with rice, each family cultivates a number of rubber gardens (on average 4-5
separate ones, each containing several hundred trees). In addition to the rubber trees, each garden
contains a wide variety of noncultigens, many of them edible (such as edible bamboos and ferns)
or of other economic use. Both swiddens and rubber gardens include pockets and strips of primary
forest, protected by the Kantu’ for economic (valuable fruit, timber or illipe nut trees), ecological
(strips of forest left along the banks of rivers to protect the waterway from erosion and blockage),
ritual (burial grounds, places of spirits, communication with deities through seven species of forest
birds) and other reasons (food, craft, medicine). Naturally, this mixture of species is highly
supportive to biodiversity, and not exclusively to plant varieties, but also to wild animal species,
becoming attracted to the plants of the highly diverse gardens. (One of these animal species, for
example, is the bearded pig (Sus barbatus), the most prized game animal of the Kantu’).

Dove (1996: 42) concludes this example to be “typical of the circumstances of biodiversity
conservation by indigenous peoples in the Third World, circumstances that are the current focus of
attention by scholars and activists in the international development and scientific community.”

7

These rubber trees are unselected varieties, descend directly from seeds imported from Brasil at the end of
the 19th century (remark also cited by Dove, 1996: 42).
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1.2.1.4 Zuni Farming and the Sustainable Agriculture Project in New Mexico
The Zuni people – now living in reservations in central Mexico, an area they have traditionally
occupied for the past 1,500 years – are famously good farmers in difficult situations. Floodwater
irrigation of folk crop varieties in dry territory constitutes the core of their traditional farming
(LaDuke, 1994: 139).

Recently, within the framework of the Zuni Conservation Project, an ancient Zuni technology was
rediscovered. The goal was to hold back the rush of water that occurs after high-desert storms, to
reduce erosion and retain precious water for irrigating crops. The old Zuni structure is called a
“brush and rock structure” and is little more than a pile of brush held down in the gully bottom by a
layer of flat, heavy rocks. The results of the project show that the old Zuni structure works, and as
an added benefit, it was built within a few hours by the Zuni Conservation project crew without
causing any additional costs. By comparison, a modern project with the same goal was carried out
by a crew from the Bureau of Indian Affairs, which turned out to make the initial floodwater
situation even worse, despite the fact that it took weeks of work and extra money to build (see
Garr, 2004).

1.2.1.5 Ethnobotanical knowledge systems
To develop a system in which ethnobotanical knowledge can be summarized, Alcorn (1995: 2-12)
identified seven kinds of resources that can be mined from ethnobotanical knowledge:
1. Principles. A number of principles relevant to agriculture and botany can be derived from
ethnobotanical sources. Such principles are for example as follows:
-

“Wild plants are not necessarily weeds.”

-

“The preferred landscape holds a mosaic of wild and crop biodiversity.” One can think for
instance of the Kayapó farmers in Brazil building artificial forests in the Savanna (see also
above).

-

“Wild plants can be managed to sustain agricultural systems.”

-

“Topographically related variation in wild plant communities is valuable.” For example, in
Mexico, raised yields relying on natural processes in Tabscan marshes achieve higher yields
than drained areas managed through cost-intensive agriculture in the same area
(Gliesmann cited by Alcorn, 1995).

-

“Seed selection is a joint venture between the farmer and the environment.”

22

-

“Experimentation with biological elements (wild plants, new crops, or traditional varieties of
current crops from other regions) can improve local systems.” Dove’s study (Dove cited by
Alcorn, 1995). illustrates this principle: He has shown that Indonesian farmers developed
successful ways of farming imperata grasslands that agricultural extension agents can only
manage to do by removing the imperata through the use of extensive input.

-

“Optimal use of space can be achieved by copying blueprints from the local community
structure of wild vegetation.” Many traditional systems in moist tropical areas, like native
wild plant communities, make use of vertical space to increase productivity per unit area.

-

“Conservation of useful, rare plants is a priority goal that can be achieved locally.”

2. Plant uses and other facts. Modern (commercial) applications of certain plants have often
been led by the traditional ways of using the herb. Alcorn mentions a few of the famous
examples: robber, coffee, candelilla wax in Mexico, the rattan furniture industry in The
Philippines and Indonesia. Rotenone, as a further example, is a major natural pesticide
derived from a plant traditionally used as a fish poison (Alcorn, 1995: 4-5).
3. Technologies. There is a wide variety of traditional agricultural technologies that can be
incorporated into modern systems, such as traditional plant protection methods, soil
improvement, traditional crop culturing methods, seed storage technologies, assisted
natural reforestation, weed suppression etc.
4. Locally adapted crops. Traditional agriculture tends to use crops well adapted to local,
rough farm conditions, as opposed to high-yielding, modern, commercial varieties,
developed for growing under optimal conditions, with input of fertilizers, pesticides and
herbicides.
5. Agricultural systems. Indigenous and traditional ethnobotanical systems include several
methods of farming, which members of the community learn from their parents and pass
on to their children, such as:
-

packages of practices for major crops;

-

integrated pest management (IPM);

-

agroforestry and reforestation;

-

home gardens and homestead forests (how to create complex gardens incorporating native
plants).

6. Mixed farming values and strategies. From a more legal point of view farming, i.e. the
management of livestock, annual crops, perennial crops and wild resources can basically
happen within two systems. On the one hand, resources may be harvested from free
access areas or from areas hold by the community as common property. On the other
hand, native resources can depend on the individual farmer, or community decisions,
depending on property and land tenure rights. The former, traditional community systems
have been undercut by pressures of privatization, commercialization and modern
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technologies. These forms of property (free access, common property, private property)
are linked to agricultural management strategies, thus the change of property style is likely
to lead to change in the resource management strategy. Jodha (cited by Alcorn, 1995: 9)
has analyzed the degradation of Rajastani grassland and forest common property
resources, lands traditionally classified as marginal and restricted from agricultural use by
local rulers who taxed users of the common property to pay the costs of managing them.
These common property resources were turned into free access resources, which lead to
inappropriate land use practices and the degradation of the resource itself (reduced
production from overexploited wild plants, soil erosion).
7. Information about constraints, opportunities and needs. Studies carried out on indigenous
and traditional knowledge systems can reveal the needs of local people, the opportunities
available to them, and also the constraints that limit their options.
The above presented examples and theories indicate that the ecological knowledge held by
indigenous populations, is more significant (both qualitatively and quantitatively) than long thought
and can therefore contribute to the maintenance of these resources (Posey, 2002; Balick/Cox,
1997). In addition it must be taken into account that indigenous people control significant amounts
of useful, but endangered biological resources (Brush, 1996: 2). Therefore, one objective of the
protection of traditional knowledge must be the conservation of such sustainable management
systems for future generations – both indigenous and non-indigenous. How crucial sustainable
management is, considering the state of the world’s genetic resources, will be discussed below
(1.2.2.1 and 1.2.2.2).

1.2.2 The Environmental Protection Objective

1.2.2.1 The State of the World’s Genetic Resources
The fact that we face an increasing erosion and loss of the world’s biodiversity8 and biological
resources,9 became subject of a broad public discussion recently during and after the second United
8

The Convention on Biological Diversity, entered into force on December 29, 1993, (hereinafter referred to
as the CBD) defines biodiversity as the “variability among living organisms including, inter alia, terrestrial,
maritime and other aquatic ecosystems and the ecological complexities of which they are part; this includes
diversity within species, between species and of ecosystems” (see Art 2, CBD).
9
The CBD subsumes under the term biological resources “genetic resources, organisms or parts thereof,
populations, or any other biotic component of ecosystems with actual or potential use or value for humanity”
(see Art 2 CBD). Since it is impossible to say it ex ante which will be of “potential use or value for humanity”
in the future, every species must therefore been seen as potential (see Frieden, 2000: 5). For example, our
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Nations Conference on Environment and Development (UNCED), in Rio de Janeiro, Brazil, June 314, 1992 (see e.g. Frieden, 2000: 5). Since then the loss of biodiversity has increasingly been seen
as a political, man-induced problem. As Maritta von Bieberstein Koch-Weser formulated it at the
IUCN World Conservation Congress, held in Amman, Jordan, between October 4 and 11, 2000
(cited by IUCN, 2000):

”We have the knowledge, technology and human resources to avert the extinction crises.
What is missing is the political commitment to use them and to invest in them in the
interest of future generations.”

However, in any case, the rate of loss is alarming: Gottlieb (1981: 23) estimates that 90% of all
organisms inhabiting the planet Earth will vanish before even basic descriptions of them are
made.10 Among the many threats to biological diversity, the European Working Group on Research
and Biodiversity (EWGRD)11 highlighted the following, suggesting they are subjected to further
research, (some of these and related points will be discussed below):
-

introduced species and GMO’s;

-

“ecological footprints” such as the effect of bioprospecting;

-

pollution (to terrestrial, freshwater and marine environments);

-

political actions such as agricultural subsidies;

-

agricultural practices and land use changes (see EWGRB).12

On the other hand, the maintenance of the world’s biological diversity is crucial for a number of
reasons, such as the genetic fitness of agricultural products or to supplying both modern and
traditional medicine with raw materials. Biotechnology is currently one of the fastest growing
inability to predict which plants might provide useful drugs demonstrates the obvious need to preserve the
maximum biodiversity possible (Principe, 1996: 194).
10
Other authors and studies came to similarly sobering results: Raven (1999: 266) writes that 100,000 of the
estimated total 300,000 plant species will be extinct or close to extinction by the end of the next century. It is
estimated that the world loses 15.000 to 50.000 species annually (see Flavin, 1997: 28; Lamb, 1997: 27). A
research project jointly conducted by sixteen research institutions estimates that every eighth plant species is
currently endangered (NZZ, 1998).
11
The European Working Group on Research and Biodiversity (EWGRB) has been established by the
European Commission (Directorate General XII) in 1996 in order to identify priorities in the field of
biodiversity research and to provide knowledge for biodiversity management in the European context.
12
Two risk factors are especially connected to legal-economic factors: First, scientific plant breeding has
produced ever more productive planting material, thus tempting farmers away from traditional varieties.
Standardized production becomes far more lucrative than investing into high diversity land races. However,
abandoning the traditional varieties means the progressive loss of genetic diversity on which – ironically –
plant breeding depends. Second, the increasing privatization of genetic resources under intellectual property
regimes further strengthens the paradigm of highly specialized agriculture rather then the cultivation of
genetically rich, interconnected ecosystems (for both of these risk factors see Gerbasi: Sharing Commercial
Benefits to Support Global Public Goods: The Multilateral System of the International Treaty on Plant
Genetic Resources for Food and Agriculture; 1-2).

25

industries (see above 1.1), relying on the genetic material available worldwide (for the most
important market sectors using genetic resources see Table 1). The figures presented in Table 1
indicate the great value of biological resources, even though it is hardly possible to calculate their
exact value.13 However, growing commercial interest in biodiversity will not necessarily lead
towards an increase of investment in resource conservation (Reid et al., 1996: 143).

As for the inventory of biological diversity, inventory strategies include random inventories,
biorational inventories which rely on ecological evidence of inter-specific chemical interactions, and
ethnobotanical inventories which gather information on traditional knowledge of useful plants
(Putterman, 2005).

Market sector
Estimated global sales (USD)
Pharmaceuticals
256 billion
Pesticides
47 billion
Agricultural seeds (commercial sales)
13 billion
Nutraceuticals (herbal products, phytomedicines) 12.4 billion
Cosmetics: skin care products
6 billion
Industrial enzymes
1 billion
Industrial microbes
0.68 billion
Biotechnology enzymes
0.6 billion
Table 1. Global Markets for Products Derived from Genetic Resources (source: Putterman, D. M.:
Genetic Resources Utilization: Critical Issues in Conservation and Community Development, online
http://www.worldwildlife.org/bsp/bcn/whatsnew/biopros.html).
Estimation of the value of the world’s biodiversity should however not suggest that biological
diversity should be maintained solely on the grounds of its commercial value. Rather, biological
diversity has an intrinsic value, and numerous other values of esthetic, educational, social, leisure
and – very importantly – spiritual value, (c.f. e.g. Flavin 1997: 29; Frieden, 2000: 5). As Huston
(1994: 1) suitably describes:

“Biological diversity is more than a scientific or economic issue. Biological diversity, in all of
its manifestations, is an essential component of the quality of human existence,
summarized in the ancient aphorism: ‘variety is the spice of life’.”

If the concept of biological diversity is scrutinized on a more subtle level, the interconnectedness of
biodiversity and cultural diversity becomes apparent (see e.g. Gibson, 2002). According to Posey

13

The value of genetic resources, for instance, increases through the process of research and development,
and cannot therefore be calculated by the value of the goods per se (Putterman, 2005). For approaches for the
estimation of the economic values of biodiversity see e.g. Henne et al. (2003: 5-7); Grimble/Laidlaw (2002:
5-8); for the distinction between private and public benefits c.f. Perrings/Gadgil (2003); for the distinction
between use values and non-use values see Liebig et al., 9-10.
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(1990: 14) indigenous cultures tend to disappear even before the ecosystem disappears which the
members of the culture traditionally inhabited. He regards it a “global tragedy” that

“with the disappearance of each indigenous group the world loses an accumulated wealth
of millennia of human experience and adaptation.”

In the present context of traditional knowledge protection, it is important to stress that biodiversity
and cultural diversity are also similar in that neither can often be adequately compensated for by
money. This is not, “because it has no value in the Western sense, but because it is one for which
the value resists commodification in the economic sense. […] Indeed, the loss of knowledge
without regulation by the people is a loss not merely to, but of, the peoples themselves” (Gibson,
2002: 53). Both biological and cultural diversity seem to be in fact threatened by commodification,
therefore their protection by merely legal and economic means seems to be problematic. This is a
major paradigmatic point that will be discussed from different perspectives throughout the present
work.

1.2.2.2 The State of the World’s Genetic Resources for Food and Agriculture
A specific and important use of plant genetic resources are for food and agriculture, including a
large diversity of traditional and modern varieties cultivated by farmers all around the world, which
are discussed by the FAO specifically and which therefore deserves special attention. The protection
of the Plant Genetic Resources for Food and Agriculture (PGRFA) constitute a crucial key in
improving agricultural productivity and thereby contributing to food security and poverty alleviation
on the international level (see FAO, 1996: 6). According to the Report conducted by the FAO of the
United Nations,14 many plant genetic resources which could be vital to present and future
agricultural development are threatened today (FAO, 1996: 13).

14

The Report on the State on the World’s Plant Genetic Resources (hereafter referred to as The FAO Report)
was first considered by the Food and Agricultural Organization of the United Nations (FAO) during the 26th
session of the FAO Conference and subsequently the 6th session of the Commission on Plant Genetic
Resources, to be developed through a participatory, country-driven process. The information for the report
were compiled from 151 country reports conducted by Governments, the findings of eleven sub-regional
meetings held representing 153 Governments and a number of international and non-governmental
organizations, the access to the World Information and Early Warning System (WIEWS) database, data from
FAO questionnaires concerning plant genetic resources and the results of a number of scientific workshops.
FAO has also contacted and consulted a number of related organizations, like the Consultative Group on
International Agricultural Research (CGIAR) and the International Plant Genetic Institute (IPGRI), (FAO,
1996: 5). The FAO Report quoted in this chapter was prepared for the International Technical Conference on
Plant Genetic Resources held in Leipzig, Germany, in June 1996.
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Assessing the state of the world’s genetic resources relevant for food and agriculture, it can be
found that only a small number of cereal crops provide for a large proportion of total food
requirements. However, on a local, sub-regional level a much greater number of crops emerge as
significant (FAO, 1996: 9). It is exactly this grass-roots development which is threatened by modern
agriculture. At the same time, the sub-regional agricultural systems serve as “centres of origin and
diversity,” i.e. as life “gene banks” for future varieties. Many if them are threatened by genetic
erosion, in other words: by the irreversible loss of varieties and/or genes (FAO, 1996: 13).

The FAO Report also considers the two possibilities of conservation: in situ and ex situ
conservation. The Report finds that “much of the world’s PGRFA in ex situ conditions is insufficiently
and poorly documented”. Moreover, it remains impossible to say how representative current ex situ
collections are compared to the total diversity existing in situ (FAO, 1996: 26, 22). In situ
conservation activities, on the other hand, are generally and globally speaking lacking. Many
countries have emphasized the need for improvements in documentation and international
exchange of information (FAO, 1996: 26).

1.2.2.3 Land Degradation or Desertification
There is one environmental phenomenon which deserves special attention in the context of
traditional knowledge protection: desertification. Desertification, or: land degradation is an
environmental phenomenon, often amounting to a crisis, which produces desert-like conditions in
any ecosystem (see for instance Mainguet, 1991: 1). For our considerations, it is important in two
regards. First of all, it generally illustrates the point of the urgency of environmental protection.
Secondly, the United Nations has taken initiatives to combat the crisis and has created a legal
document entitled the United Nations Convention to Combat Desertification (CCD) in those
Countries Experiencing Serious Drought and/or Desertification, particularly in Africa. This
convention, adopted on June 17, 1994, opened for signature in October 1994, entered into force on
December 26, 1996. This source explicitly values the contribution of local communities in combating
a serious environmental threat. It encourages countries to face problems on a grass-roots level,
thus introducing a ground-breaking bottom-up approach in international (environmental) law (Lean,
1995: 15).

Numerous studies in different parts of the world have shown desertification to be a serious threat
to environmental stability even affecting human survival. For example, in the Sahelian zone of West
Africa it is widely accepted that annual rainfall has declined since the 1970s, constituting a regional
trend (Chappell/Agnew, 2001: 19). Soil degradation occurs and has been studied in South Africa
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and Botswana (Dougill/Thomas, 2001: 37; Fox/Rowntree, 2001: 181, Watson, 2001: 153), in
Scotland (Davidson/Grieve/Tyler: 2001: 105-106), in Iceland (Gísladóttir, 2001: 109), in South-East
Asia (Douglas, 2001: 223-233), and in Western Australia (Marsh/Burton/Pannell, 2001: 207), just to
name but a few.

Land degradation or desertification can be caused by a number of processes, most of which are
indicated by human activities, including certain agricultural policies which have led to the
overexploitation and degradation of natural resources, (see e.g. D´Angelo et al, 2001: 127-138),
inappropriate colonial-style land management systems, (see e.g. Fox/Rowntree, 2001: 167-168),
heavy application of fertilizers, (see e.g. Kato/Wang/Tokuda, 2001: 148).

1.2.2.4 The Call for an International Environmental Body
Many voices are calling for an international body that would be responsible for the management
and maintenance of the world’s environmental resources. For instance, Raven (1999: 269-271) calls
for the establishment of a new global coordinating body, “presumably sponsored by the United
Nations directly, possibly managed by one of its constituent organizations” for monitoring and
conserving the plant stock of the world. Runge (2001) calls for a Global Environment Organization
(GEO), especially since the GATT/WTO system was felt to be ill-equipped and largely unwilling to
“shoulder major environmental responsibilities in conflicts between trade and the environment”
(Runge, 2001: 407). Other authors, however, argue that the WTO must change its mission in order
to facilitate and fund new environmental protection programs, if it wants to avoid further massive
storms of protest (see Stenzel, 2002: 13).

Although at the present stage it is impossible to predict whether any of these proposals will be
realized and if so, how the structure and the objectives of the institutions and/or programs will be
set, learning lessons from other international forums dealing with environmental issues (see e.g.
the discussions on the CBD and the CCD) it is likely that indigenous environmental knowledge will
be integrated into their scope. As such, the integration of traditional knowledge protection into any
institutional framework of environmental framework has the disadvantage that the function of
protection of traditional knowledge remains corollary. Traditional knowledge will be protected only
if and as long as it contributes to environmental management. And while it is equitable that
traditional knowledge protection (also) aims at the conservation of ecological knowledge for the
sake of environmental protection, traditional knowledge protection must not become the
subordinate of environmental protection. Provisions within instruments dealing with environmental
protection, protecting traditional knowledge (such as provisions within the CBD or CCD) can have
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valuable supplementary function, but must never replace an independent traditional knowledge
protection regime (or the lack of thereof).

1.2.3 The Development Objective

The developmental perspective of the issue becomes apparent by considering the fact that all
countries rich in genetic diversity and traditional knowledge associated with these resources are
(with the exception of New Zealand and Australia) developing countries (c.f. Vogel, 1994: 66).

1.2.3.1 Global Health Care
Biological and in particular plant resources play a crucial role in traditional medicine15 (see e.g.
Raven, 1999: 268). Traditional medicine again plays a key role in global health care: even today,
four out of five people use some form of traditional, to a great extent herbal-based medicine, not
only for the sake of tradition, but also, because expensive western medicine might not be at their
disposal (Hobohm, 2000: 168; further c.f. Abramovitz, 1997: 141-142). For example, a nationwide
survey in the PRC has shown that 7.296 plants known to traditional Chinese medicine, are still in
use (Xiao, 1994: 169). It has been documented that traditional medicine is still the primary source
of healthcare in Uganda, where many people not only do not have access to Western medicine, but
“avoid it because of cost, spiritual reasons, and distance traveled to a clinic” (Nelson-Harrison et al.,
2002: 287). Several thousands of India’s 45.000 plant species have been traditionally assigned to
have medicinal properties: about 2.000 figure frequently in the literature, indigenous systems
commonly employ about 500 (Jain, 1994: 153). Seventy-four percent of the main 121 plant derived
drugs in the USA have the same, or similar use by native cultures (Moran, 1999: 2). New
technologies such as automated screening programs, new cancer cell lines and HIV screens for new
natural products are recent developments in pharmaceutical research, boosting work with medical
plants (Cunningham/Davis, 1997: 494). Recent drug discovery programs have rediscovered the
value not only of medical plants, but also of the underlying traditional knowledge (e.g. c.f. David,

15

The issue of traditional medicine has been globally addressed since 1976 by the Traditional Medicine
Program of the World Health Organization (WHO). The importance of traditional medicine as a source of
primary health care has been officially recognized by WHO in the Primary Health Care Declaration of Alma
Ata in 1978 , (c.f. Wilder, 2001: 3). The Member States of WHO define “traditional knowledge” as having a
long history and comprising the “sum total of the knowledge, skills, and practices based on the theories,
beliefs and experiences, indigenous to different cultures, whether explicable or not, used in the maintenance
of health as well as in the prevention, diagnosis, improvement or treatment of physical and mental illnesses.
The terms complementary/alternative/non-conventional medicine are used interchangeably with traditional
medicine in some countries” (cited by Wilder, 2001: 3). See further Bodeker (2003).
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1996), knowing that the use of ethnobotanical information can significantly reduce the number of
plants that need to be screened for drug discovery attempts, while drug discovery along classical
lines (random selection, mass bioscreening) is a time-consuming and lengthy process (Farnworth,
1994: 42-44). (For further information on the methodology of ethnobotany, see Box 1). Examples
for such research are:

-

Screening carried out by the National Cancer Institute (USA), has shown that
ethnobotanically-oriented collections of plants offer the best chance for the development of
agents for the treatment of AIDS and cancer (Cragg et al., 1994: 188).

-

The Universidade Federal do Ceará (Brazil), supported by the Brazilian Federal Government
and a regional development bank and other research groups have studied aromatic plants
(essential oils) of the north-east Brazilian flora as well as exotic plants cultivated in the
region for different purposes. The local folk medicine was found to be very rich and it was
easy to find raizeiros (local herbalists) selling medicinal plants and teaching people how to
use them. The study groups have discovered several new substances with distinct
pharmacological activities (Craveiro et al., 1994: 95-96).

-

Current African medicine is dominated by dietary plants, spices and common herbs, rather
than the drugs of the modern western medicine. Ethnobotanic research has recognized
many African plants as remedies which have led to the isolation of several biologically
active molecules, for example physostigmine from the Physostigma venonosum, used for
the treatment of glaucoma. Current research aims at the optimization of mixed remedies as
formulated dosage forms, to provide affordable remedies for the poor rural populations
(Iwu, 1994: 116).

-

An ethnomedical study of diabetes has been carried out in Uganda, where diabetes seemed
to be well known to traditional healers. The study has been carried out in cooperation
between Shamans Pharmaceuticals and the Bugandan Traditional Healers Association
(BTHA) within a defined legal framework (in terms of a Memorandum of Understanding,
plant collection and benefit-sharing agreements (Nelson-Harrison et al., 2002: 288-305)).

-

In Mexico, government-supported attempts have been carried out to establish a national
pharmaceutical industry, which combines traditional medicine with European concepts. In
1975 the Mexican Institute for the Study of Medical Plants carried out studies on Mexican
flora. The Institute has compiled a database on ethnobotanical information relating to
Mexican medical plants from the medical literature of the 16th to the 19th century. A second
database contained information on the current use of medical plants. During the next
research period, information was collected from almost 3.000 small Indian communities
over four years and collaboration was established with more than 14.000 traditional
practitioners. (It was found that in the rural areas of Mexico, the number of people
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dedicated to the practice of healing with herbs was at least 4-5 times higher than the
number working in the official medical system.) A core group of 1.000 plants used in
traditional medicine were identified (after the classification of 11.000 specimens in a
medicinal herbarium), most of which had been in use for almost 400 years, and selected
for laboratory screening. Evidence supports that the number of ethnobotanically inspired
herbal remedies is likely to increase in future (Lozoya, 1994: 130, 135, 138).

Traditional medical systems, similar to traditional agricultural systems, often demonstrate principles
different from western medicine. Many of the traditional principles (sweat therapy, sub-lethal
poison shock therapy, tactile stimulation with fragrant herbs, to name but a few), are currently also
of interest for the biomedical researcher (Alcorn, 1995: 4).

Through the discovery of many traditional medicines and healing principles, the modern
pharmaceutical industry has two choices: either to become increasingly dependent upon botanic
resources, (c.f. Balick, 1997: 30), or not to rely on plants as a source of the marketable drug, but
to achieve complete synthesis (Farnsworth, 1994: 44-45). The second option is less destructive for
the natural resources, or even largely not destructive at all. However in both cases the underlying
knowledge for the production of the “new” medicine will be “candidate for strong patent positions”
(Farnsworth, 1994: 44). Was the use of traditional knowledge involved in the development of the
medicine, the question on the legal status of this traditional knowledge arises.

The term “ethnobotany” was first coined by Harshberger in the Philadelphia Evening Telegraph in
1895, but as a discipline it has existed for ages (Jain, 1994: 153). In a wide sense, it can be
described as the total direct relationship between humans and plants (Jain, 1994: 153). In a
narrower sense, it means the sum of knowledge, skills and innovations of humans related to the
benefitial use of plants. (Ethnobotanical medicine) The discipline of ethnobotany encompasses
three different approaches of research: basic, quantitative and experimental ethnobotany
(Lewis/Elvin-Lewis, 1994: 60-70). Basic ethnobotany means the compilation, filing and classification
of botanic data obtained from indigenous and other peoples, including information on the use of
plants. It is the primary source of ethnobotany and as such, it is the best, but today scarce and
growing rare. Quantitative ethnobotany goes beyond the mere collection of data, it develops
methods for its quantitative description, evaluation and analyses of the data sets. For instance,
quantitative ethnobotanical research using a Statistical Analysis System software could go beyond
the mere description of the numerous plants used in Ghana for dental hygiene and show the
selective forces that influenced choice between these plants among the population (Elvin-Lewis,
1983: 201-220). Experimental ethnobotany searches biota for the purpose of creating new medical,
industrial or other products.
Box 1. Some Remarks on the Term and Methodology of Ethnobotany.

Closing Remark. The manifold beneficial use of traditional medicine should not suggests that every
practice of so-called traditional medicine is harmless. In those cases, where tradition is distorted,
the borders between medical practices and superstition blur and produce rather shocking results.
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David Brokensha reported to the author about practices in South Africa to use potato and garlic
against HIV. An even more absurd and harmful superstition is practicing sexual intercourse with a
virgin against HIV.16

1.2.3.2 Life Science Industries and Intellectual Property Rights
The discussion on traditional knowledge protection is largely interconnected with the debate on the
patentability of life forms and other forms of intellectual property rights for plant varieties and the
perils of the application of certain biotechnological innovations.17 The legal background of this
problem will be presented below. At this point only I would only like to write a few words on the
crucial, and often very emotional debated cases related to intellectual property on life forms.18 The
legal part of the debate is centered around Art 27.3(b) TRIPS-Agreement (see below) which
regulates exceptions from patentability, but nevertheless largely requires member states to provide
for the intellectual property protection of life form and processes. Throughout the revision process
of Art 27.3(b) substantially opposing viewpoints are at debate: While industrialized countries, like
the USA, are arguing for the abolition of the exception of plant varieties from patentability, and
further strengthening, developing countries like India19 and most African States20 are calling for a
substantial revision of at least Art 27.3(b), if not the whole Agreement. Countries with great
biological diversity gave voice for their commitment to preserve their genetic resources and fight
negative practices which might jeopardize their sustainable use through the establishment of the
“Group of the Like-Minded Megadiversity Countries” (hereinafter referred to as the Megadiversity

16

David Brokensha, personal interview, February 10, 2005.
Many fields of human-made technology remain controversial in respect of their outcome, costs and perils to
life, health and environment. Beyer (1994: 543-547) recalls the ambivalent nature of the evolution of a
number of technological fields, such as the car and transport industry, creating personal freedom in
transportation without precedent, but also claiming the lives of 725.000 people worldwide per year; technical
chemistry, producing 8 million new chemical junctions, but also burdening the environment in an unforeseen
way (desertification, pollution and poisoning of soil, water and air); energy technology, requiring an evergrowing energy consumption with the exponential growth of world population (which is estimated to reach 10
Milliard by the year 2050); and finally, communication technology, which not only saves human labor, but
also restructures social and workplace organization, in a way it is doubtful mankind can cope with. However,
next to the communication industry, it is the modern biological or life-science industry which draws in its
train the most severe controversies and the most serious – mostly ethical – challenges to IP protection seen in
the world to date (Beyer, 1994: 546-547).
18
The debate runs parallel to the debate on the regulation of biotechnology by the international community
(see e.g. Buckingham/Phillips, 2001), such as for instance the prohibition, controlling or labelling of
genetically modified products (see e.g. Zedalis, 2001).
19
For the statement of India, as presented at the TRIPS Council in September 2000, see WTO/IP/C/M/28,
para 124-128.
20
C.f. the draft African Model Law on Biotechnology, finalised in May 2001, and endorsed by the OAU
Assembly of Heads of State and Government in July 2003.
17
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Countries21), led by Mexico, in February 2002, in Cancun (see the Cancun Declaration of LikeMinded Megadiversity Countries, February 18, 2002). These countries, which together represent
nearly 70% of the world’s biological diversity,22 declared to act jointly for sustainable development,
protection of biological diversity and related traditional knowledge and against harmful practices.

On the occasion of the Third Ministerial Meeting of the World Trade Organization, November 30 –
December 3, 1999, through a joint declaration, indigenous people expressed their concerns to do
with the patenting of life forms and the development of modern life science industries in general:

“The theft and patenting of our biogenetic resources is facilitated by the TRIPS (TradeRelated Aspects of Intellectual Property Rights) of the WTO. Some plants which Indigenous
Peoples have discovered, cultivated, and used for food, medicine, and for sacred rituals are
already patented in the United States, Japan, and Europe. A few examples of these are
ayahuasca, quinoa, and sangre de drago in forests of South America; kava in the Pacific;
turmeric and bitter melon in Asia. Our access and control over our biological diversity and
control over our traditional knowledge and intellectual heritage are threatened by the
TRIPS Agreement.
Article 27.3b of the TRIPS Agreement allows the patenting of life-forms and makes an
artificial distinction between plants, animals, and micro-organisms. The distinction between
“essentially biological” and “non-biological” and “microbiological” processes is also
erroneous. As far as we are concerned all these are life-forms and life-creating processes

21

The Like-Minded Megadiversity Countries, which jointly created Cancun Declaration of Like-Minded
Megadiversity Countries, February 18, 2002, are: Brazil, China, Colombia, Costa Rica, Ecuador, India,
Indonesia, Kenya, Mexico, Peru, South Africa and Venezuela, as assembled in Cancun, Mexico, on February
18, 2002.
22
The Megadiversity Countries acknowledge their important natural heritage, which must be preserved and
utilized in a sustainable manner and explicitly “underline the importance of traditional knowledge of
indigenous and local communities for the preservation of biological diversity, the development of that
knowledge and the sustainable use of its components.” More specifically, the Megadiversity Countries agree
- on the strengthening of the “development of traditional knowledge through public policies and
funding for indigenous and local communities, aimed at transforming their innovations, when
considered appropriate, into commercially viable projects which directly benefit the communities,
using intellectual property rights, such as trademarks and appellation of origin;
- to promote the development of a sui generis regime to protect traditional knowledge, based on
instruments and mechanisms of different nature;
- encourage the current system of intellectual property rights to take into account the traditional
knowledge related to biological diversity when evaluating requests for patents and other related
rights; and
- jointly combat the acquisition of genetic resources, by exchanging information about negative
practices by private or academic institutions, and develop mechanisms to control the final use of the
genetic resources of the countries of origin” (see the Cancun Declaration of Like-Minded
Megadiversity Countries, February 18, 2002).
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which are sacred and which should not become the subject of private property ownership
(Indigenous Peoples’ Seattle Declaration).”
Next to the computer industries, life science technologies can be regarded as the most innovative
and revolutionary high-technology field of our age (see for instance Beyer, 1994: 546; Dutfield,
2003: 6). Although plant and stock breeding, and the cultural, medical and other practical uses of
herbs are industries as old as mankind itself, the “quantum jump” of the life science industries was
only possible after the discovery of the double helix model of the genetic code by F. Crick und J.
Watson in 1953 and its use for genetic manipulation, especially after the invention of biochemical
recombination by S. Cohen and H. Boyer in 1973 and the development of the hybridoma
technology, producing monoclonal antibodies by G.J.F Köhler and C. Milstein in 1975.23 Since, then
the evolution of the life science industries speeded up and has started a very controversial and
emotional debate, not only in the public and within the scientific community in general, but also
among lawyers, legal scholars and lawmakers in specific, concerning the patenting of life forms
(see e.g. Vossius, 1993: 344-346; Adam, 1998: 391; Straus, 1992: 256-258). The discussion was
mainly based on some of the most controversial cases, like:
-

the “Harvard-Oncomouse”24 (see e.g. Vossius/Schrell, 1992: 269-271; Vossius, 1990: 333337; Amtsblatt EPA 1989, 451; Amtsblatt EPA, 1990, 476; Furlanetto, 2003; Gray/Rooney,
2003);

-

applications for patenting of human gene sequences within the framework of the “Human
Genome Project” (e.g. Beyer, 1994: 237; Baumbach/Rasch, 1992: 209; Goozner, 2000);

-

the news on the first cloning of human embryos in the USA, in October 1993 (see e.g.
Beyer, 1994: 546; Der Spiegel, November 1, 1993);

23

For the purposes of the present discussion it is interesting to note that the Medical Research Council’s
Laboratory of Molecular Biology in Cambridge, where Köhler and Milstein developed the hybridoma
technology, chose not to patent the technology, even though there were high hopes for the technology to turn
out to be extremely valuable for diagnosis and therapy. This decision has provoked heavy criticism, including
that of Margaret Thatcher when she was British Prime Minister. As it turned out, it took decades for the first
monoclonal antibody drugs to reach the market (Centocor’s ReoPro), however, with great commercial success
(see Dutfield, 2003: 128).
24
The “oncomouse” can be explained as a mouse injected with oncogene, a gene which makes the mouse
more susceptible to cancer. Furlanetto (2002) describes the technology as follows: The genome of the mouse
“was genetically altered by a cancer-promoting gene. The oncogene had been injected into fertilized mouse
eggs and subsequently implanted into a female host mouse, which was then permitted to develop to term. The
offspring of the host mouse was a “founder mouse” with all of its cells affected by the oncogene and could be
mated with an uninjected mouse to produce half of its offspring which had all of their cells affected by the
oncogene. The altered mice were more susceptible to carcinogenes and could be used for carcinogenic
studies.” Following a wide range of patent applications worldwide, patent offices and courts have decided
differently on the patentabiliy of the “oncomouse” technology. By 2002, Harvard University has already
obtained a patent for the “oncomouse” in the U.S.A. and Europe (see e.g. Makin, 2002), when the Canadian
Supreme Court has held the “oncomouse” unpatentable (see e.g. Gray/Rooney, 2003: 2).
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-

the patenting of human genetic material, e.g. on the human cell line of a Hagahai
tribesman from Papua New Guinea (see US Patent No. 5,397,696; Kothari/Anuradha, 1999:
206);

-

a series of cases worldwide frequently subsumed under the popular term “biopiracy”25 (see
below); and

-

patents on so-called genetic use restriction technologies (GURTs), (see below).

The two issues of debate mentioned last are especially sensitive regarding development policy and
the fate of local and indigenous peoples. Cases subsumed under the term “biopiracy” are potentially
also the cases where traditional knowledge is exploited. GURTs are potentially threatening to
traditional agriculture and traditional agricultural knowledge. These two fields therefore will be
discussed below in some further detail:

I. Alleged Cases of Biopiracy
As Dutfield has pointed out (see FN 15), the term “biopiracy” is an imprecise term and so are the
circumstances under which it occurs. The amount of present-day bioprospecting is extremely hard
to estimate. There are many anecdotes on biopiracy, but very few data (Dutfield, 2004: 4).
Nevertheless, I should would like to present below some of the alleged cases of biopiracy, as they
appear in the media and partly in literature. The fact, that they are presented within the framework
of the present academic paper should not suggest that it is all confirmed data. The goal here is
merely to give a brief insight into the issues of biopiracy, as they most frequently appear in
international discussion.26

25

The term “biopiracy”, coined by RAFI (now ETC Group), has emerged in order to describe the ways that
“corporations from the developed world claim ownership of, free ride on, or otherwise take unfair advantage
of, the genetic resources and traditional knowledge and technologies of developing countries. While these and
other corporations have been complaining about “intellectual piracy” perpetrated by people in developing
counties, that latter nations counter that their biological, scientific and cultural assets are being “pirated” by
the same businesses. Intellectual piracy is a political terms, and as such is inaccurate and deliberately so. […]
Similarly, biopiracy is an imprecise term, and there are good reasons to keep it so” (Dutfield, 1004: 2). In this
most simple form of definition, based on the paradigm of intellectual property, biopiracy could not only apply
to indigneous or local groups whose resources have been used by a third party, but also to agricultural
biotechnology corporations, for example whose IP protected seeds were (illegally) saved by farmers to the
next year’s planting without paying royalties. Therefore, many NGOs of developing counties, indigenous,
environmental and agricultural organizations (such as the ETC Group) use a more broader definition of the
term biopiracy, whereas it refers to the privatization of genetic resources from the people who hold, maintain
and develop these resources (ETC Group, 2004: 2).
26
For further discussion and cases see for instance: Wullweber (2001) on biopiracy in the Chiapas region in
Mexico; Shiva (1997).
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1. Dry bean (Phaseolus vulgaris)27

In 1994, Larry Proctor, owner and president of a small U.S.A.-based seed company, POD-NERS,
L.L.C., bought a handful bean seeds in Sonora, Mexico. Back in the U.S.A., he picked out the yellow
coloured beans, planted them and allowed them to self-pollinate. He did so for several generations,
always selecting the yellow seeds until he got what he describes as a “uniform and stable
population” of yellow beans. Approximately two years later Proctor applied for patent and plant
variety protection (c.f. below 1.3.2.2). He claims protection for any dry (or garden) bean having a
seed which is yellow in color from about 7.5Y 8.5/4 to about 7.5Y 8.5/6 in the Munsel Book of Color
when viewed in natural light (“Enola” bean). Proctor won U.S. Patent Nr. 5,894,079 in April 1999,
and the U.S. Plant Variety Certificate Nr. 9700027 on the “Enola” bean variety.

The legal protection on the “Enola” was contentious to say at least. Although a distinct color of a
plant can under certain circumstances constitute a new (patentable) invention and a new plant
variety under U.S. American law, the “Enola” case is argued to lack novelty and distinctiveness. On
a scientific level, the procedure can be challenged as not being unique since beans are largely selfpollinating and thus a routine procedure has been applied, which is standard among bean breeders
to maintain purity of genetic stocks and varieties. Simply growing a specific colour hardly implies
novelty or invention (Kelly cited by RAFI, 2000a: 3). The International Center for Tropical
Agriculture (CIAT)28 supports the challenge, claiming that the CIAT gene bank alone maintains
some 260 bean samples with yellow seeds, of which 6 accessions are substantially identical to
those claimed under U.S. patent Nr. 5,894,079.

Yellow beans have been grown and widely known in Mexico for centuries. They are known under
the names of Mayocoba, Azufrado, Sulfur, Peruano, Canaria and Canario. Yellow “Azufrado” beans
are especially known in the Northwest region of Mexico, where they are eaten by 98% of the
Mexicans surveyed. Since beans constitute one of the main sources of protein for Mexicans, the
Mexican government has treated the issue as a matter of national interest. Mexico’s National
Research Institute for Agriculture, Forestry and Livestock (INIFAP) conducted a DNA analyses of
the patented “Enola” bean. The results show that the patented beans are genetically identical to
the “Azufrado” beans.

27

The information on the Phaseolus vulgaris-case are compiled from the following sources: Rattray (2002);
Duda (2004); Kovács (2002); RAFI (2000, 2001).
28
CIAT is one of 16 international research centres supported by the Consultative Group of Agricultural
Research (CGIAR), the world’s largest network of developing country agricultural researchers.
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2. Dichapetalum Gelonloides29

A plant known as Dichapetalum Gelonloides grows in the Palawan Region of the Philippines. It is
believed to possess significant anti-cancer properties. The plant has been studied by the research
team of the University of Illinois at Chicago (UIC), involved in an even larger project aimed at
exploiting the pharmaceutically interesting diversity of the region. The UIC project was working
with national partners, like the Philippine National Herbarium of the National Museum, the
University of the Philippines and the Palawan Council for Sustainable Development (PCSD).

Philippine Trust Fund
Royalties to Inventors
Funds for Institutions
On Paper
47%
14.5%
4.5%
In Reality
2.3%
0.73%
0.23%
Table 2. Real Percentage of Royalties Flowing to the Philippines. Source: RAFI, 2000: 8.

From the signed Memorandum of Agreement (MoA) between the partners it becomes clear that one
central aim of the project was to patent genetic resources. According to the MoA, researchers are
expected “to take measures accordingly that would including filing a patent protection on the
invention (discovery) namely on the potential use of the said compound as a drug to treat cancer
and the licensing of the patented invention.”

To curtail biopiracy, Philippine law requires the prior informed consent of local communities (see
Executive Order 247). According to the Agreement, the Philippine partner organisations were
responsible for ensuring the prior informed consent. However, according to the Palawan NGO
Network, Inc. (PNNI), which is a partner in the Anti-Biopiracy Program, it was not possible to
determine whether the UIC project had ever received any prior informed consent.

Following national legislation of the Philippines, a benefit sharing agreement has been concluded,
which appears to provide the local partners with substantial benefit. However, as PNNI has pointed
out, the figures in the agreement do not represent the overall percentage of the royalties. They
only represent the percentage of royalties negotiated by UIC from the pharmaceutical company.
Administrative charges are likely to lower the amount, since project royalties are controlled by UIC.
(For the possible gap between the agreed and the received royalties see Table 2.)
3. Endod berry (Phytolacca dodecoandra)30

29

Source: RAFI (2000: 7-8).

30

Source: Rubin and Fish (1994: 28).
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The Endod berry has been cultivated for centuries in Ethiopia, Africa, where people have been
using it as a detergent and fish intoxicant. Now scientists from the University of Toledo have found
it to be a natural molluscicide, which may offer a solution to the zebra mussel invasion in the Great
Lakes. The University of Toledo, along with three individual scientists have applied for patent
protection. Patent protection of the Endod berry threatens Ethiopia’s control of the Endod berry and
the rights to intellectual property and possible royalties related to the plant’s use as a molluscicide.
4. Cupuaçu (Theobroma grandiflorum)31

Cupuaçu is a tree from the Amazonas, growing up to a height of 20 m in height and is closely
related to the cocoa tree (Theobroma cacao L.). Cupuaçu has for generations served indigenous
peoples and local communities in the area as a primary nutrition source. In earlier days seeds of
the cupuaçu were traded along the Rio Negro and the river Orinoco. Oils and fats are traditionally
extracted in Brazil and Peru from the delicious juicy pith which is also used to make juices, icecream, jam, cakes and sweets. Indigenous people drink the juice of the fruit, after it has been
blessed by a shaman, to ease difficult deliveries. The Tikunas use the cupuaçu beans against
stomach trouble.

The seeds of the cupuaçu can be used to used to produce a sort of chocolate, in Brazil also known
as Cupulate. The possible use of the plant in chocolate production was described in 1990 by
Embrapa Amazônia Oriental, a public research institute in Belem, Amazonia.

Nevertheless, a number of patents have been granted for companies claiming to have invented the
procedure of extracting fat and deriving oil from the cupuaçu plant (see Table 3). Most of these
patents were registered by the Japanese company Asahi Foods, Ltd. The alleged inventor,
Nagasawa Makoto, is both director of the Japanese company Asahi Foods, Ltd and the US-company
Cupuacu Internatonal Inc. In addition to the patents, Asahi Foods, Ltd has registered both the plant
name Cupuaçu and the term Cupulate as a trademark in Japan, Europa and the United States.

31

Sources: Online, http://www.amazonlink.de, last visited November 23, 2004; http://www.brasilien.de, last
visited November 23, 2003; http://www.biopiraterie.de, last visited: November 23, 2004.
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Registered by
The Body Shop
International Pic
Asahi Foods Co.,
Ltd.

Place of
Registration
United
Kingdom
Japan

Date of
Publication
05.08.1998

Title of Patent

Patent
Number
GB 2321644A

Cosmetic Composition
Comprising Cupuaçu Extract
30.10.2001
Lipids Originating from
JP 2001299278
Cupuaçu, Method of Producing
the Same and Use Thereof
Asahi Foods Co.,
Japan
18.12.2001
Oil and Fat Derived from
JP 2001348593
Ltd.
Cupuaçu – Theobroma
Grandiflorum Seed, Method for
Producing the Same and its
Use
Asahi Foods Co.,
European
03.07.2002
Fat Originating in Cupuassu
EP 1219698A1
Ltd.
Union
Seed, Process for Producing
the Same and Use Thereof
Asahi Foods Co.,
WIPO –
03.07.2002
Fat Originating in Cupuassu
WO 0125377
Ltd.
Worldwide
Seed, Process for Producing
the Same and Use Thereof
Cupuacu
WIPO –
17.10.2002
Cupua Seed-Origin Fat,
WO 02081606
International Inc.
Worldwide
Process for Producing the
Same and Use Thereof
Table 3. Cupuaçu Patented. Source: http://www.amazonlink.org/biopiraterie/cupuacu.htm, last
visited November 22, 2004.
5. Neem tree32

The neem tree (Azadirachta indica), also known as the Indian lilac or Margosa, is an ever-green,
long-life tree of up to 20-30 meters in height. Most of its traditional use comes from India and
South East Asia, but altogether it grows in more than fifty tropical countries all around the world.
The neem tree has a wide variety of traditional applications, especially in the following fields:
-

Medicine. The ancient Vedic texts of the traditional medical system of India (Ayurveda)
mention the neem tree in about hundred entires for treating different diseases. Through
centuries, the neem tree became an all-purpose medicine, which found a use in every level
of society, throughout every stage of life. Newborn infants were laid on a silken sheet and
fanned with neem tree branches. At the time of death, neem wood was burned on the
funeral pire. The bark, flowers, leaves, seeds and fruit pulp of the neem tree are all
traditionally used to treat a number of different diseases, including fever, infections,
wounds, eye diseases, painful menstruation, vaginal problems, poisoning, toothache, heart
diseases, diabetes, ulcers, skin disorders and constipation.

32

Sources: Burghofer (1998: 23); Goebel (2001: 38); Kocken and Roozendaal (1997: 811); Gupta (1996: 614); Roht-Arriaza (1996: 919-922); Dickson and Jayaraman (1995: 95); Kleiner (1995: 7); Kloppenburg and
Balick (1996: 187); online at http://www.siu.edu/~ebl/leaflets/neem.html, last visited November 27, 2004;
http://www.twnside.org.sg/title/pir-ch.htm, last visited November 24, 2004; http://www.hdra.org.uk, last
visited November 24, 2004; http://www.thimmakka.org/Newsletters/neemi.html, last visited November 27,
2004.
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-

Contraception. Neem tree oil is known as a potent spermicide, applied intra-vaginally
before intercourse. In India, ascetics who wished to abate their sexual desire, used to take
it internally.

-

Agriculture. Neem tree leaves are used as a fertilizer. Neem cake, a residue from the seeds
after oil extraction, is fed to livestock and poultry.

-

Insecticide. As a potent insecticide, neem is effective against a wide range of insects, most
effectively against beetle larvae, butterflies, caterpillars and various flies. Today the neem
tree is best known for its biopesticidal properties.

-

Miscellaneous. Neem twigs are widely used in India as an antiseptic tooth cleaner.
Similarly, neem tree oil is used in the production of toothpaste and soap. Neem oil is used
as lamp oil and the fruit pulp can be used in the production of methane. The neem tree is
used as a good construction material, providing hard wood which is resistant to termites.

From the 1960s, considerable scientific research has been made to study potentially useful
properties of the neem tree. In India research has been carried out by different institutions, such as
the Indian Agricultural Research Institute, the Malaria Research Centre, the Tata Energy Research
Institute and the Khadi and Village Industries Commission (KVIC). This Indian research did not
result in the acquisition of any intellectual property, not only because of the recognition of previous
traditional knowledge, but also since under Indian law agricultural and medical products were not
patentable. However, since 1971, when U.S. timber importer Robert Larson began importing neem
seed to his company headquarters in Wisconsin, the number of neem related patents have
dramatically increased abroad, amounting to over 50 different patents worldwide. Larson acquired
a patent on a pesticidal neem extract, which he later sold to a multinational agropharmaceutical,
chemical cooperation, W.R. Grace and Co (U.S. Patent Nr. 5,124,349).

Even though W. R. Grace now produces the synthetised extract commercially, there has been no
reciprocal flow to Indian farmers.

The case confronts us with a problem common in the field of traditional knowledge protection: even
if the company in question were willing to pay compensation or share benefits, it would still not be
clear exactly who should be compensated. Every Indian farmer, some Indian farmers, NGOs
claiming to represent Indian farmers, the government of India? As an additional blurring, the neem
tree also grows in other parts of the world. Does this mean that African farmers should receive
benefits as well (Kloppenburg/Balick, 1996: 187)?

In the meantime protests in India led to the annulment of the patent in India. Similarly, the
European Patent has been annulled, in a non-final decision, on the grounds of lack of novelty.
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6. Rosy Periwinkle (Vinca rosea)33

Rosy Periwinkle is a tropical plant, which was used in traditional medicine on Madagascar for the
treatment of childhood leukemia. It grows in all tropical countries, for instance in Jamaica and on
the Philippines, where it is used in traditional medicine as well. It is contentious, whether the
traditional knowledge of the pharmaceutical use of the plant first comes from Madagascar (see The
Crucible Group, 1994: 7) or from Jamaica or the Philippines (see Aseby/Kompennar, 1995). This
point at issue makes the question on benefit sharing especially difficult to assess.

The U.S. American pharmaceutical company, Eli Lilly, uses the Madagascar-grown Rosy Periwinkle
for the treatment of leukaemia. Elli Lily has developed two anti-cancer remedies, Vincristine and
Vinblastine (used for the treatment of childhood leukaemia and of Hodgkins’ disease) from the
plant, which provide annual sales of about USD 10 Million, 88% of which is profit, for the company.
Madagascar receives no royalties nor does it realise any other benefits from it.

The Rosy Periwinkle can be found in a highly threatened ecosystem on Madagascar. The lack of
any benefit sharing between Eli Lilly, as the user of the plant and Madagascar deprives the
Madagascar government, local communities and people of the motivation to preserve the Rosy
Periwinkle.

II. Genetic Use Restriction Technologies
The phrase “genetic use restriction technology” (GURT)34 refers to technologies of genetic
engineering allowing the expression of certain traits in plants35 to be regulated externally,
(sometimes also referred to as “technology protection system” (TPS) or “control of plant gene
expression”). Within this system there are two different types of technologies, (c.f. e.g. EFBS,
2000; CGRFA-9/02/17, Annex, 5-9):

33

Sources: Goebel (2001: 37-38); Aseby and Kempenaar (1995: 703-708); The Crucible Group (1994: 7);
Kadidal (1993: 223-224); Rubin and Fish (1994, 27-28).
34
Commonly, the phrase “terminator technology” is used for describing GURTs, named by the Canadian
NGO Action Group on Erosion, Technology and Concentration (ECT group; formerly RAFI; hereinafter
referred to as the “ECT group”); (see Krishnakumar, 1998).
35
Although these technologies are mainly described for plants, and thus interesting for the main topic of this
work concerning botanical knowledge, analogues could theoretically be developed for (farm) animals (see
CGRFA-9/02/17, Annex, para 9).
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-

“Variety-level genetic use restriction technologies” (v-GURTs) are mechanisms which hinder
the unauthorized/unwanted breeding of a plant variety. Basically, it is about genetically
engineering plants so that they produce sterile seeds.

-

“Trait-level genetic use restriction technologies” (t-GURTs) are designed to hinder the
unauthorized/unwanted use of a certain trait of a variety. T-GURTechnologies allow a
plants genetic trait to be turned on or off when a specific inducer (this can be a certain
chemical or physical change, such as change of temperature) is applied to the plant or the
seed. T-GURTechnologies have a much broader application that V-GURTs. They can be
used as protection from unauthorized use, moreover, they can also guarantee that a
certain gene responsible for a specific trait only performs when required. If for example, a
new trait is developed which has both advantages and disadvantages, it becomes possible
to use it only when required by all circumstances.

GURTs are supposed to provide inventors additional protection from unauthorized use. In other
words: GURTs try to achieve the same goal through genetic engineering, what patents and variety
protection rights achieve through legal tools. Advocates of v-GURTs claim that their technology
must be used in order to prevent transgenes to escape into the environment, causing genetic
pollution within wild varieties (containment). However, as opponents of the technology argue, there
is on the other hand no guarantee that one way or another the “suicide genes” themselves will not
pollinate with other cultivated or wild plant varieties, causing yield drops or an environmental
catastrophe through the alteration of wild ecosystems (see e.g. ECT group, 2003).

Notwithstanding their alleged benefits, both technologies remain extremely controversial as regards
ethics, development policy including food security, traditional life styles and knowledge, biodiversity
and environmental protection.36 Specifically, concerning traditional and indigenous knowledge, the
application

of

GURTs

can

potentially

have

the

following

negative

impacts,

(c.f.

UNEP/CBD/SBSTTA/9/INF/6-UNEP/CBD/WG8J/3/INF/2, para 21-31):
-

GURTs could restrict traditional practices concerning seed saving, breeding techniques and
the like and thereby pose a threat for traditional knowledge regarding these techniques.
The displacement of traditional farming systems by monopolistic and monolistic agriculture
might not only hamper the further development of traditional agricultural knowledge in a
narrow sense, but knowledge associated with the social, artistic and religious aspects of
agriculture and botany.

36

For a critical point of view on GURTs see e.g. ETC group (2003b); ECT group (2002a); Krishnakumar
(1998).
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-

GURTs might increase the opportunities for the appropriation of genetic resources by the
owner of the technologies, outside the bounds of any regulatory system.

-

Furthermore, “[a]doption of GURTs might facilitate the appropriation and enclosure of
some elements of indigenous knowledge and genetic resources through the use of a
biological form of intellectual property protection of GURTs varieties in a permanent and
irreversible manner.” (UNEP/CBD/SBSTTA/9/INF/6-UNEP/CBD/WG8J/3/INF/2, para 24 (a)).

-

Limitations of intellectual property rights systems that usually benefit farmers, such as user
exemption, compulsory licensing (see below) no longer exists when applying GURTs
instead of the legal instruments of intellectual property. Generally speaking, the use of vGURTs may have an impact much broader than intellectual property rights, such as
patents. In particular, applying the v-GURTs expands the “protection” from a single
element (that could for instance be subject of patent law) to its totality, even in cases
where

the

associated

germplasm

may

be

non-proprietary

(see

ENEP/CBD/SBSTTA/4/9/Rev.1, para 102, 129).
-

Both access to new varieties and local innovation may be hampered by GURTs.

-

By its nature (designed to produce sterile seeds), v-GURTs restrict the production of onfarm seed.

-

The possibility of local and indigenous communities being informed about and participating
in an effective decision-making process regarding new technologies and their use (including
benefit-sharing arrangements) is limited, because of the complexity of the GURTs.

Owing to their possible negative consequences, the options open to governments for regulating the
commercial use of GURTs re currently being discussed. The options may involve: 1) new legislative
measures, such as compulsory varietal registration requiring yields in the second generation; 2)
exclusion of GURTs from patentability on the grounds of Article 27.2 TRIPS (ordre public); or 3)
development of a Code of Conduct on Biotechnology as it Affects Genetic Resources for Food and
Agriculture (see CGRFA/WG-PGR/1/01/7, para 58).
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“The panel unanimously stated that the ‘terminator seeds’ generally are unethical, finding it
unacceptable to market seeds, the offspring of which the farmer cannot use again because the
seeds could not germinate.”

FAO’s Panel on Eminent Experts on Ethics in Food and Agriculture
“Terminator is a direct assault on farmers and indigenous cultures, and on food sovereignty. It
threatens the well-being of all rural people, primarily the very poorest.”

Rafael Alegría, International Secretariat, Via Campesina,
representing over 10 million peasant farmers worldwide
“It’s terribly dangerous, half of the world’s farmers are poor and can’t afford to buy seed every
growing season, yet poor farmers grow 15 to 20% of the world’s food and they directly feed at
least 1.4 billion people – 100 million in Latin America, 300 million in Africa, and 1 billion in Asia.
These farmers depend upon saved seed and their own breeding skills in adapting other varieties for
use on their (often marginal) lands.”

Hope Sand
“In India there are nearly 100 million operational holdings, denial of plant-back rights or the use of
the terminator mechanisms will be disastrous from the socio-economic and biodiversity points of
view, since over 80 percent of farmers plant their own farm-saved seeds.”

M.S.Swaminathan, former independent chairman of the FAO Council
and recipient of the World Food Price
“The agricultural seed industry must disavow use of the terminator technology to produce seed
sterility… The possible consequences, if farmers who are unaware of the characteristics of
terminator seed purchase it and attempt to reuse it, are certainly negative and may outweigh any
social benefits of protecting innovation.”

Gordon Conway, President, Rockefeller Foundation
Box 2. Voices Taking Stand Against Genetic Use Restriction Technologies. (Sources: ECT group,
2002; Ethical Investing, 2003)

1.2.3.3 Food Security and Poverty Alleviation
One of the main concerns about the use of genetic use restriction technologies is that “suicide
seeds” produced via v-GURTechnologies prevent farmers from saving seed from their harvest for
planting the following season which leads to control over international food supply. Preventing
farmers from saving their own seed would lead to the extinction of the “12.000 year old tradition of
agriculture of farmers saving, adapting and exchanging seed in order to advance biodiversity and
increase food security” (ETC group January 2002).
While the exact effects of using GURTs are extremely hard to assess37 and subject to political and
economic powerbattles,38 its potential dangers for rural farming and indigenous societies are real.

37

Studies in this regard have been conducted e.g. by Swanson and Goeschl (2000; 2003). Although Swanson
and Goeschl (2003: 2) attribute a positive result of the application of GURTs, because of the stimulative
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Even though theoretically no farmer can ever be forced to purchase seeds treated with GURTs,
farmers might simply not be aware of the technology or might exclude themselves from innovations
by not purchasing the new seeds (GURT-treated seeds are likely to possess some other beneficial
traits) and so put themselves at a competitive disadvantage. Farmers who (knowingly or
unknowingly) did purchase any product of the GURTs, would get into a continuous bond of
dependency, where an increasing demand for seeds (or chemicals) can only be satisfied by a
decreasing number of suppliers, some of them soon becoming monopolies, (c.f. e.g.
UNEP/CBD/SBSTTA/9/INF/6-UNEP/CBD/WG8J/3/INF/2, para 13). This phenomenon has been
referred to by the phrase bioserfdom.
However, not only the GURTs are discussed in terms of food security and related poverty. A study
conducted by Henne et al. (2003) elaborates the linkages in general between the protection of
global biodiversity, related traditional knowledge and alleviation of poverty. Although there is no
clear-cut causal relationship between biodiversity and poverty, poverty may undermine biodiversity
and at the same time the poor may come to depend on biodiversity. Through well-drafted access
and benefit-sharing agreements they hoped to facilitate a “good bargain,” with genetic resources
and related knowledge traded for money, technology and further non-monetary benefits from
industrialized countries. This “bargain,” they further hope, will provide incentives to conserve both
biological and cultural diversity. In other words, if access and benefit-sharing agreements could
serve for an additional transfer of resources to the south, they would contribute to poverty
alleviation. However, as the authors acknowledge, the relationship and the effects are not that
effect on R&D, they came to acknowledge that “[s]pecifically, those countries that currently have the lowest
yields would be most adversely affected in their future yield development by the widespread use of GURTs.”
38
One of these has been described by ECT group (2003a): In January 2003 the International Union for the
Protection of New Varieties of Plants (UPOV) has completed a “Memorandum Prepared by the Office of
UPOV on the Genetic Use Restriction Technologies” (hereinafter referred to as “Memorandum”), answering
the invitation of the Conference of the Parties of the Convention on Biological Diversity in their decision
VI/5, adopted at their sixth session held in The Hague in April 2002, to examine the specific intellectual
property implications of GURTs, particularly in respect of local and indigenous communities. The
Memorandum concluded that GURTs “may have considerable disadvantages for society” (UPOV, 2003).
According to the ECT group, protests by the US Government (including the United States Patent Trademark
Office) and seed industry (International Seed Federation) have followed the issuing of the Memorandum.
Therefore the Memorandum was debated at both UPOV’s Administrative and Legal Committee on April 10
and UPOV’s Consultative Committee on the next day. According to the UPOV Secretariat, it was only the US
Government that raised concerns about the Memorandum (Personal communication with Makoto Tabata,
UPOV Secretariat, conducted by the ETC Group, April 15, 2003). On April 11, 2003 UPOV issued a new
document that “supercedes the memorandum prepared by the Office of the Union on the genetic use
restriction technologies (GURTs) and sent to the CBD, dated January 10, 2003” (see UPOV, 2003). The new
version of the UPOV commentary is a drastically changed, sanitized version of the old one. “All references to
GURTs have been removed, except to say that UPOV has not examined substantively the intellectual property
implications of GURTs, and to point out that varieties containing GURTs may be eligible for plant breeders
rights. The new UPOV document contains no analysis – critical or otherwise – regarding the intellectual
property implications of Terminator technology. What remains is merely a bland text highlighting key
features of the UPOV 1991 Convention,” concludes the ECT group (2003a: 3), (for the “UPOV 1991
Convention” see below).
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simple. The poverty-alleviating effect of such agreements further depends on a number of factors,
as for example on the volume of monetary benefits transferred (which in itself will depend on
market forces), the types of benefits (and the capacity of these benefits to increase opportunities of
the poor, their empowerment and social security) and on the benefitiaries. Benefits that directly
target local and indigenous communities are more likely to have a poverty-alleviating effect (Henne

et al., 2003: 2-10).

1.2.4 The Justice Objective

1.2.4.1 Introductory Remarks
The rather utilitarian objectives of traditional knowledge presented above should not suggest that
traditional knowledge protection should be supported solely in order to achieve the goals
mentioned. On the contrary, traditional knowledge should be respected and protected for its
intrinsic value and the values its socio-legal environment represent. In the end the entire discussion
boils down to a very basic feeling of injustice and inequity: why should individual market-oriented
innovation be supported by intellectual property rights when traditional group knowledge remains
unprotected? I use the word justice instead of the word law, not to suggest that either of the two
phrases bears a more exact meaning, but because the term justice has a stronger sociopsychological connotation. The discussion on traditional knowledge protection always implies a
discussion on legal pluralism, and on the different understandings of law. Justice, as the broader
and more interdisciplinary phrase, might help us to find a common denominator, independent of a
particular understanding of law.

1.2.4.2 Understandings of Law
Within the framework of the present discussion the intention is not to give a definition of law. As
Hoebel wrote (1954: 18) “to seek the definition [of law] is like the quest for the Holy Grail” or,
similarly, Max Radix (cited by Hoebel, 1954: 18):

“Those of us who have learned humility have given over the attempt to define law.”

Consequently, the following brief outline should merely give an idea of the different academic
preoccupations of the term law. There follow some brief historic examples of how the term law has
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been used by scholars of law and legal anthropology quite differently throughout time - just as it
has changes its meaning from culture to culture.

Some early evolutionist approaches to the understanding of law see, in early or “exotic” societies,
the rudiments of legal institutions in social phenomena. They diverge on the issue of whether every
society possesses a legal system, or whether law emerges only at a certain stage of social
development. The later paradigm seem to be more widely accepted in the late 19th early 20th
century. For example, Bernhöft, who compared Roman-European civil law with other systems of
legal civilizations (i.e. that of the Islam), took the stand that some people do not possess what the
Europeans call a legal system. Similarly, Maine, in his “Ancient Law,” describes as devoid of a legal
system every archaic society where only the patriarch, the eldest male member of the family, has
punitive and absolute power to render (arbitrary) decisions. It requires the interaction between the
different families and clans that a tribal public law can evolve and the development of “territorial
societies” that law, in the sense of abstract norms, can evolve. The evolutionist approach of
Diamond (1971) is similar. He distinguished between “legal, pre-legal and para-legal phenomena”
(Diamond, 1971: 196). For instance, he writes on the law of “primitive man” in food gathering
societies39: “In substance the existence of law is not to be recognized: it is not one of the forces
which maintain order.” Rather obedience is maintained by family and religion (Diamond, 1971:
170). Law can only be recognized where there are accepted canons of conduct and where the
community enforces them (Diamond, 1971: 195; further c.f e.g. Hoebel, 1974; Pospisil, 1978, cited
below).

However, even at that time, not every scholar looked upon indigenous peoples as cultures without
law. The German judge Post, who studied the phenomenology of legal institutions from an
evolutionist point of view and who became one of the founders of the discipline that we today
would call legal anthropology (he himself used the phrase “ethnologische Jurisprudenz”),
acknowledged that there is no people on Earth, which does not, at least rudimentarily (“Ansätze
von Recht”), possess a legal system (see Post, 1875). His approach constitutes a revolutionary
break with the central paradigm of his time, stating that many of the peoples are peoples without a
legal system. This central paradigm was the one which served as a legitimization for the occupation
of lands of indigenous peoples as terra nullius.

39

Diamond (1971: 172) himself distinguished between the food gathering societies and early hunters and
describes the difference as follows: “[…] whereas the Food Gatherers subsisted by gathering rather than
hunting their food, there is in some peoples a large development of hunting as against gathering, and we call
such peoples the Early Hunters.”
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One of the first widely discussed theories on law given by a non-legal scholar, put forward by
Malinowski in his “Crime and Custom in Savage Society” (1926), has excited some considerable
interest also among lawyers. According to the rather functionalist approach of Malinowski,
“primitive” man obeyed customs because everybody in the tribe was mutually bound by tradition.
Law of the “primitive” man is therefore little based on regulations and sanctions, but rather in
reciprocal obligations and reputation within the society. Thus the law of “exotic” people is seen as
something customary, but nevertheless as a type of (outdated) legal system. As Moore (2000: 219)
sums up the ideas of Malinowski: “The law of pre-industrial society is not examined to see whether
it operates on sociological principles that apply equally well to some aspects of social control in
industrial society. On the contrary, it is treated as a phenomenon that has been superceded,
rendered obsolete by later improvements.”

Later authors see in law a social rule that can be enforced, if necessary by force, and by a
specialized instance responsible for the enforcement (c.f. e.g. Hoebel, 1954). Hoebel has given the
following working definition of law in his “Law of the Primitive Man”:

“A social norm is legal if its neglect or infraction is regularly met, in threat or in fact, by the
application of physical force by an individual or group possessing the socially recognized
priviledge of so acting.”

He found that all indigenous systems he examined in Northern America fulfilled both these criteria
(enforceability, if necessary by force and specialized instance). Similarly, Bohannan’s criteria (cited
by Moore, 1978: 221) for subsuming a social rule under the term law is the rule being “doubly
institutionalized.” This means that the rule must first exist as a rule in social institutions and
second, it must be enforced by legal institutions. Pospisil (1958) defines law as “rules or modes of
conduct made obligatory by some sanction which is imposed and enforced for their violation by a
controlling authority” (cited by Moore, 1978: 221).

Following the train of thought of these relatively recent and specialized definitions of law, the
question really becomes crucial at the point where we acknowledge the law-setting authorities. The
result can be the reduction of law to the norms created through a legitimized process (c.f. Kelsen,
1960, cited 1992).

However, the normative character of law is only one of its main characters, especially if we
consider that not every legal system is at the same time a normative system. The normative
character of law is especially missing in instances where magic elements of the process of law
finding or informal legal processes are used. Other than viewing law as a merely normative system,
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it can be understood as a far more complex social phenomenon, possessing the following
dimensions (c.f. Gephart, 2004):
-

law as organization;

-

law as a symbol-system (see for instance a symbolic conclusion of a contract, or state
symbols);

-

law as ritual (see for instance the formality of the legal process, formal distribution of
roles).

Therefore, quite contrary to Kelsen’s paradigmatic approach, law can be understood as the sum of
a multiplicity of legal systems (in a social sense), which a person is subjected to, as Pospisil
concluded already in 1967. The social reality of law can hardly be understood within the onedimensional, state-legitimized normative system. Especially in post-colonialist states the reality is
legal pluralism, the co-existence of more then one systems of legal understandings within one state
(c.f. e.g. Zips, 2003: 268). As Griffith (1986: 4, 38) put it in his widely acknowledged article “What
is Legal Pluralism?”:

“Legal pluralism is the fact. Legal centralism is a myth, an ideal, a claim, an illusion. […]
‘Legal pluralism’ refers to the normative heterogeneity attendant upon the fact that social
action always takes place in a context of multiple, overlapping ‘semi-autonomous legal
fields’, which, it may be added, is in practice a dynamic condition.”40

Legal pluralism, however, is not merely an academic paradigm or a social phenomenon, a pluralism
of legal understandings or a pluralism of legal sources, but more than that. It is a sociopolitical
agenda, (c.f. Luger, 2001-2002: 9), to create a system, an “official” normative, governmental
system that gives “law” for all, “law” for all the levels of the pluralistic matrix. Since the discussion
on legal pluralism is just as much a social and political issue, as it is a legal one, I am abandoning
the term “law” and using “justice” instead, not to burden the phrase with an ethical connotation,
but rather to signify its interdisciplinary nature. In this regard justice can be understood as a
psychologically and socially experienced balance of recognition.

Before discussing the issue on justice, it should be noted that a pluralistic paradigm must enhance
the fact as well, that different societies might have a varying degree to which they attribute
importance to law and this is a difference which must be respected. Fallers (1969: 2) makes a
similar remark:
40

Griffith mentions in his above cited article a number of approaches which try to analyze and/or explain the
existence of manifold legal systems within one state, for instance: Pospisil’s “legal levels”; Smith’s
“corporations”, Ehrlich’s “living law”, and Moore’s “semi-autonomous legal fields”.
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“Law, I am suggesting then, whether or not it is in some sense a feature of all human
societies, is one to which societies may give varying degrees of prominence and value.”

1.2.4.3 Distributive and Procedural Justice
The nature and properties of justice have been studied from an interdisciplinary perspective,
embedding legal understandings in perceptions of sociology and psychology. Social psychology
distinguishes between distributive (c.f. e.g. Törnblom, 1992: 177-236) and procedural justice (c.f.
e.g. Röhl, 1993: 1-34; Bierhoff, 1992: 163-177; Bayles, 1990).41 These theories have been applied
in fields where law and social psychology meet, for instance in the case of alternative dispute
mechanisms (c.f. e.g. Jansen, 1988; Montana/Kals, 2001: 11-36). To put it very briefly, distributive
justice is judged by the criterion of how fairly benefits are distributed. This notion implies equity
theories, based on the input-output relation, and relative deprivation theories. According to the
later, injustice is perceived, when benefits turn out to be lower than expected, also depending on
the explanation thereof (c.f. e.g. Tyler/Lind, 1998). Procedural justice, on the other hand, is
perceived, when all stakeholders enjoy equal participation in the decision and/or law making
process and can equally communicate their arguments. This empowerment through process and
discourse is based on what Habermas (1992) described as „kommunikative Kompetenz.” Zips
(1998: 210) observed the practical application of procedural justice among the Maroons in Jamaica:

“Die empirischen Untersuchungen des juristischen Feldes (der Maroons) in Jamaica und
(der Akan) in Ghana legen jedenfalls eine enge praktische Verknüpfung von Legalität mit
diskursiv begründeter Legitimität nahe, deren Beurteilung durch die Rechtsgenossen davon
abhängt, ob sich alle von einer Entscheidung Betroffenen an dem Verfahren beteiligen
konnten und die „besseren“ Gründe zur Geltung gebracht wurden. Bei strittigen Anlässen,
wie beispielsweise bei der Geltung (ungeschriebener) rechtlicher Normen, bei politischen
oder ökonomischen Entscheidungen sowie bei der Lösung interner Konflikte deuten
rechtliche Praktiken auf die rechtsbegründende, Faktizität und Geltung zusammenführende
Kraft von Verhandlungen hin.“

41

For the relationship between procedural and distributional justice see e.g. Schmidt (1993: 80-96).
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1.2.4.4 Traditional Knowledge Protection and Compensatory Justice
One main argument used or implied in the discussion on traditional knowledge protection states
that the value of traditional knowledge itself calls for a legal framework regulating the sharing of
benefits arising out of the utilization of such value (see e.g. Castle/Gold, 2004: 10-11). In most
cases the argument goes one (crucial) step further and links the call for benefit sharing with the
proprietary nature of traditional knowledge. Thus benefit-sharing was a major issue at the CBD
Conferences of the Parties,42 the discussions around the Bonn Guidelines,43 the harmonization of
the CBD with TRIPS and WIPO and has its place in the human rights discourse, especially under the
UN Commission on Human Rights44 (for all these international frameworks see Chapter 1 in greater
detail).45 In the literature on traditional knowledge, ethnobotany and related issues there is a
“strong current of compensatory justice thinking” (Castle/Gold, 2004: 12) running through (see also
Downes, 1997; Downes/Laird, 1999; Downes, 2000; Nijar, 1996).

Traditional Knowledge Protection and the Role of Law

Moore’s concept of the “semi-autonomous field,” which broke down the model of a single legal
system into a number of rule-making and enforcement areas in varying relationships with the
“central law” was part of the paradigm-changing process (Chanock in Moore, 2000: xi).

Looking at law and anthropology from a different, more pluralistic perspective might fit well into
current anthropology, not least because anthropologists were more or less forced to perform some
self-examination at the end of the colonial era and even at the end of the era of the nation states,46
and evolve along the post-modernist turn of social sciences. However, law as a science is split from
42

See especially the Fourth Conference of the Parties, CBD, that called for the articulation of an international
framework to satisfy Article 15 CBD, the Article poviding for international access to genetic resources under
national control (UNEP/CBD/COP/4/21-3).
43
The Bonn Guidelines established procedures to protect the rights of traditional knowledge holders while
enabling access to this knowledge (UNEP/CBD/COP/6/20).
44
UN Commission on Human Rights, High Commissioner, 2001.
45
A clear example of the compensatory approach, expanding beyond traditional knowledge, can be found in
the Human Genome Organisation’s (HUGO) Statement on benefit sharing. HUGO’s model of benefit sharing
is substantively based on compensatory justice defined as “meaning that the individual, group, or community,
should receive recompense in return for [a] contribution” (HUGO, 2000). While the HUGO Statement clearly
refers to human genetic information only, its compensatory approach has become paradigmatic for not only
human genetic information but also traditional knowledge and biodiversity (Castle/Gold, 2004: 12).
46
Both the areas of colonialism and nation states did not serve pluralistic ideas. While during the area of
colonialism the differences between the cultures were acknowledged, indigenous cultures were regarded as
inferior and therefore suffered discrimination. On the contrary, during the area of the nation state every citizen
was to be regarded as equal, however this formal equality and the paradigm of integration resulted in de facto
inequality (compare i.e. the integration paradigm of Manuel Gamio and Aquirre Beltrán in Mexico). It was
not until the studies conducted at the United Nation by Martinez Cobo and William Sendias that the pluralistic
cultures of indigenous peoples started to be acknowledged and encouraged on an official level.
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social sciences to a far greater extent than probably any other social science. Therefore, as long as
law as science is itself not ready for a change of paradigm, it is rather likely that the legal
protection of traditional knowledge will be designed along the lines of mainstream legal
understanding, that is along the lines of current “western” understanding of property, especially
intellectual property. Few lawmaking or practicing lawyers hold a background in legal anthropology
and just as few received a pluralistic training.

This is not to say that all pluralistic ideas come solely from anthropology or other non-legal
sciences. Some schools of legal thought do come close to a more social oriented understanding of
the working of law: American Legal Pluralism, for instance, focuses more on the actual working of
legal processes than on rules of law and their elaboration (Chanock in Moore, 2000: xiii).

Taking Moore’s model of “semi-autonomous fields” means to acknowledge that there is an
unpredictable relationship between the smaller semi-autonomous fields and the larger legal system
it is embedded in; one could be forewarned, as Chanock has stated, that “changes in the larger
system might not translate into the kinds of effects and compliance that had been anticipated.”
During the discussion on traditional knowledge protection, experts do not only speak of changes in
the larger system, i.e. changes in national law, but of changes on the level of international (public)
law. This means that the gap between the level of rule-making and the grass-roots level where the
effects of this rule-making will hit, is even larger than in the case Chanok writes about. To put it
differently: Any rule rendered on the level of international law to protect traditional knowledge has
first to be transformed into national law and as a second step has to reach the semi-autonomous
field or legal “microclimate” where it is likely that entirely different law-making forces are acting

than on the international level where the regulation originally derives from.

1.2.4 The Debate on the Proprietary Nature of Traditional Knowledge

The whole debate on the protection of traditional knowledge tends to be ruled by a typical line of
argumentation: indigenous or traditional groups holding pieces of traditional knowledge tend to be
exploited usually by a company from an industrial country, which handles traditional knowledge and
related resources as assets capable of being marketed. To protect holders from traditional
knowledge against such cases of wrongful exploitation or misappropriation, legal instruments
should be designed. Within these suggested instruments, on the other hand (benefit sharing
regimes, sui generis protection, prior informed consent and the like), traditional knowledge is
looked upon in terms of property. If so, in line with the common intellectual property theories
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(natural law theory, contract theory, reward theory, incentive theory, see Chapter 1) traditional
knowledge, like any form of intellectual property, should be capable of legal protection. However,
this paradigmatic line of argumentation is problematic for a number of reasons. First, traditional
knowledge originates, by its very nature, in the distant past and as such nobody using it today
worked hard to create it and therefore no current user can have a direct claim – if they did have,
the discussion would not arise, since standard legal protection would be available. Intellectual
property regimes do not grant absolute rights for inventions, ideas or artistic works beyond a
limited period of time (Castle/Gold, 2004: 14). Second, also because traditional knowledge has
been around for a long time, granting a property right will be no incentive since the “invention” or
the original system of the “invention” has already been taking place (Castle/Gold, 2004: 15).

Moreover, the discussion on legal protection of traditional knowledge inevitably brings traditional
knowledge into the legal realm, and most likely into the realm of the academic observer. As a
result, traditional knowledge starts to be treated in terms of property. The inherent danger of this
thinking is the creation of legal institutions which might legalize exactly the kind of phenomenon
one wants to avoid in the first place. Some see in the privatization of genetic resources and related
knowledge the legalization of harming practices, such as biopiracy. Previously not illegal, biopiracy
at least could be looked upon as an immoral and abominable act, through the discussion on genetic
resources and traditional knowledge and the related privatization of the same (i.e. bringing them
into the realm of property rights, no matter through which particular legal institution), the process
become a legal, but not necessarily less harming, one. As the ECT Group (2004: 2) states: “The
biopirates” most frequent modus operandi is intellectual property (e.g. trademarks, patents, Plant
Breeders’ Rights), asserted to gain monopoly control over genetic resources that were formerly in
the control of farmers and Indigenous Peoples and traditional communities. The resulting
privatization of biological resources and related knowledge through intellectual property regimes is
biopiracy, even though this process may be legal according to national law and through it may
conform to a signed “bioprospecting agreement,” and even if it includes a so-called “benefit-sharing
agreement” [emphasis added]. This problem of “illegality through legal means” can only (or at least
best) be understood from the point of view of legal pluralism. Creating legal protection through
means which are outside the legal paradigma or understanding of a certain indigenous peoples or
group, is not likely to empower them, but is rather likely to further empower those, whose legal
and economic thinking is closer to that created institution. This means that privatizing genetic
resources and related knowledge (by any means) is more likely to further empower groups already
familiar with the notion of property (including intellectual property) than an indigenous peoples or
group, who think in different property terms and most likely in no terms of intellectual property
whatsoever.

54

1.2.5 Gender Aspects of Traditional Knowledge

Traditional knowledge evolves and is maintained within the complexity of each social system,
depending on the organization and division of roles within society. Very many societies were and
are characterized by a gender division, where men are generally the hunters and fishers and the
workers of wood and stone, while woman are the gatherers of plant food (see for instance Turner,
2003: 134). Thus woman’s role in botanical knowledge, plant management and conservation may
be as old as agriculture itself (Greenberg, 2003: 51). A link between the social status of woman and
their contribution to food, medical and other plant supply has already been elaborated in earlier
anthropological research (see for instance Lowie, 1929: 184-185). Thus Hobhouse found that the
percentage of cases in which woman occupy a low rung in the social scale is 73 among cultivators
of the soil (a typically female occupation47), but rises to 87,5 among pastoral tribes (Hobhouse cited
by Lowie, 1929: 184-185).

Much evidence suggests that woman, especially the elders, are often the principal holders of
traditional botanic knowledge, and draw their social authority and power from that knowledge; for
example:
-

In Lucania, Southern Italy, among the Arbëresh women, it is easy to point out qualitatively
that (old) women are the principal wild plant gatherers and therefore also have the most
extensive knowledge about wild food grains. Elderly female community members are
respected and consulted as ethnobotanical authorities, which means their knowledge serve
as a source of authority and power (Pieroni, 2003: 74,77).

-

A village study conducted in the Khon Kaen province in Thailand (Somnasang cited by
Price, 2003: 103) shows that women were more likely to identify food plants than man.

-

North Americas aboriginal women hold a complex base of traditional knowledge on a wide
variety of botanic topics, such as familiarity with ecosystems; understanding of ecological
succession; in-depth knowledge of names and categories of culturally important plants;
various kinds of survival skills; techniques required for harvesting and processing foods,
materials and medicines; knowledge of all kinds of plants, their habitat requirements,
distributions, growth circles, means of reproduction, varieties, and associated plant and
animal species; knowledge of wildlife foods, nutrition, famine foods; preparations, safety
and effectiveness of medical herbs; and finally cultural knowledge of social protocols,
including rules relating to the use and proprietorship of resources (Turner, 2003: 138-139).
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Remark of the author.
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-

An ethnobotanical research project carried out in La Esperanza48 showed that the average

campesina (female farmer) has a greater breadth of medical plant knowledge than the
average campesino (male farmer) among the indigenous La Esperanza communities. Of
295 completed questionnaires 65,1% originated from female and 36,3% from male
respondents. The average female interviewee’s knowledge served to complete 7
questionnaires, while the average male interviewee’s knowledge served only slightly more
than 3 questionnaires (Kothari, 2003, 151-153).
-

In Zimbabwe, woman are regarded as caretakers of health in the family and are thus the
traditional collectors of plants and herbs.49 An astonishing example of their traditional
knowledge is a category of herbs called mupfuhwira, or “husband-taming herbs,” designed
to control the husband’s behavior and promote love and harmony in the family (Goebel,
2003: 121-122).

Traditional knowledge is often passed on through female lines of succession from one generation to
the next (Greenberg, 2003: 51), through social learning (compare Kessler/McKenna, 1985: 91-96)
and through careful instructions. In North America, for instance, a number of ways of teaching and
learning “woman’s knowledge” are documented, such as continuous teaching and demonstrating,
teaching during digging roots, picking berries or chopping seaweed and teaching during special
opportunities, when certain knowledge is most readily and effectively taught. An example of the
later is puberty. Girls are traditionally kept isolated during their first menstruation and that time
provides an occasion for careful instructions by older women (Turner, 2003: 139-141). Generally
speaking, the instruction and teaching of children often takes place along gender lines (Simpson
cited by Grenier, 1998: 37-38).

The role of women as holders of ethnobitanical knowledge is often embedded in their widespread
social responsibilities. Daniggelis (2003: 94-95) has pointed out the enormous responsibilities Rai
and Sherpa woman hold in the Jańgal lands of Eastern Nepal. Women there are responsible for
their families’ welfare, including the collection of nutritients, which can have both negative (they
often neglect their own nutritional security) and positive effects on women.

As we have seen from the previous examples, the role of women as holders of ethnobotanical
knowledge is related to their overall status in societies, often to their authority and power.
Therefore, the loss of traditional knowledge can have detrimental effects on women. A study
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La Esperanza is located about ten miles south-east of Ibarra, the capital of the Imabura Province in the
northern sierra of Equador.
49
Men at times do gather herbs, but typically only for „men’s problems,” such as the treatment of sexually
transmitted diseases and in order to increase sexual powers (Goebel, 2003: 121-122).
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conducted in Venezuela (Hoffmann, 2003: 266-269) on agricultural biodiversity and the related loss
of knowledge shows negative effects on Arawakan women. There is no replacement for traditional
knowledge, which leads to instability of food supply. Women’s key role in the household and real
prospects of earning a living have also been eroded. Further negative consequences of the loss of
biodiversity and related knowledge are hunger, malnutrition and the creolization of the Arawakan
indigenous culture, which puts the Arawakans at the margins of Venezuelan society.

Generally speaking, factors such as the loss of traditional knowledge, new technologies and
technology transfer are by far not gender neutral. The distribution of knowledge, the organization
of work is distributed along gender lies. In many cases, development interventions relating to
knowledge have had negative impacts on woman, such as increased workload or less control over a
resource (Grenier, 1998: 37). These negative impacts should be taken seriously in every
development discussion, since women still constitute a group discriminated against worldwide.50

From the above outline, it follows that the study (and the protection) of traditional knowledge must
take the gender issue into account. Nevertheless, from a more practical point of view, it should be
noted that employing woman interviewees is likely to be more difficult. The reasons for this
phenomena are manifold: it is more difficult for women to postpone their chores; in some regions,
it is socially unacceptable for women to be seen chatting in public, females are generally less welltrained formally, and they have less formal work experience (Grenier, 1998: 40).

1.3 International Legal Background
Although currently there is no international convention dealing with the protection of traditional
botanic knowledge in a specific and comprehensive manner, a number of instruments are of
relevance.51 Regarding the subject-matter, these legal instruments can be divided into three
categories:
-

International agreements dealing with natural resources, their sustainable use and the
protection of biological diversity. These can often be highly relevant to our issue, since the
disposal over botanical knowledge is closely connected to the control over plant resources.
Traditional knowledge is often not preserved in a written form, its maintenance and
development therefore depends on continuous practice with the resources. Many authors
explicitly stress the inherent connection between natural resources and the knowledge
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Some statistics shows, that woman, although they work 67% of the world’s working hours, they only earn
10% of the worlds income. Woman are worldwide generally paid less then men for work of equal value.
Altogether, they own less than 1% of the world’s property (Source: Durno/Chanyapate, 1995: 94-96).
51
Note that the present section only deals with the main binding instruments in this field. Some of the draft
conventions, movements and forums of discussions are described at appropriate places in the other chapters.
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based on their cultivation (see e.g. Cunningham, 1991: 4-8). The Convention on Biological
Diversity (see below at 1.3.1.2) constitutes the most important document in this category.
It specifically mentions traditional knowledge, being indispensable to sustainable resource
management.
-

Intellectual Property Rights regimes. Current IP regimes provide powerful legal tools for the
individual, market-oriented inventor. In terms of botanic resources and knowledge, patents
(globally governed by the Agreement on Trade Related Aspects of Intellectual Property
Rights, later referred to as TRIPS) and systems of plant variety protection systems become
relevant (most importantly the International Convention for the Protection of New Varieties
of Plants, Geneva 1991, later referred to as UPOV 1991). If traditional knowledge does not
achieve appropriate status within this system, no other legal tool is likely to protect it
effectively. Thus IP law and the protection of traditional knowledge will always remain
inseparable issues. (Of course, it is a different question, whether traditional knowledge
should be protected within the existing IP regime, whether there should be a sui generis IP
right for traditional knowledge or whether it should be protected by other means – and so
on. But even when promoting some tool other than some kind of IP for the protection of
traditional knowledge, it remains necessary to ensure that the global IP regime will not
jeopardize it. This problem becomes visible when scrutinizing the relationship between the
Convention on Biological Diversity and the TRIPS-Agreement.)

-

Legal sources dealing with the rights of indigenous peoples and relevant human rights.

1.3.1 International Legal Agreements dealing with natural resources,
their sustainable use and protection of biological diversity

1.3.1.1 The Regulation of Biological Resources in International Public Law
Although no comprehensive, legally binding international document exists on the protection of
traditional and indigenous (botanical) knowledge, the access to genetic resources is a regulated
issue in international public law. It was in Resolution 2398 (XXIII) from December 3, 1968 that the
General Assembly declared environmental protection to be a duty of the international community.
Subsequently the UN Conference on Human Environment was held on June 5 to 16, 1972, in
Stockholm, Sweden. Although the documents rendered by the conference are only non-binding
recommendations, this soft law marks the beginning of a new understanding of international
cooperation regarding the environment and natural resources (Frieden, 2000: 13; Kimminich/Hobe,
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2000: 408; von Baratta/Clauss, 1995: 534). It was in the Stockholm Declaration52 that the principle
of national sovereignty over plant genetic resources was first stated. Later, both the CBD and the
IUPRG confirmed this principle, thus turning it into a binding and well-established principle of
international law (see also Leskien/Flitner, 1997: 36; Correa, 1994).

Until the establishment of the national sovereignty principle, the worlds’ plant genetic resources
were regarded as “Common Heritage of Mankind.” The use of the common-heritage – notion in this
context reflects the historic fact that for centuries genetic resources were exchanged freely,
whereas this exchange was determined by factual power. For centuries plants and seeds have been
transported from one country to the other. After 1492, colonies were systematically stripped not
only for gold and mineral wealth, but also for new exotic plants, i.e. genetic resources (Muller,
2003: 3).

Classically, internal law classified the areas outside of the territory of certain states as Common
Heritage of Mankind (CHM), like the sea bed and space objects (i.e. the Moon). However, the
notion has been extended to natural resources (Biber-Klemm, 1992: 75), thus indicating that
similarly to geographical areas outside of state territories, natural resources should not be governed
by the legal regimes of nation states. Natural resources should rather be treated as a kind of
fiduciary (“Art treuhänderische Nutzung”), allowing every state to participate jointly and equally in
the use of natural resources (Goebel, 2001: 42). Thus the notion of CHM goes further than a mere
“global common,” where every state has the formally equal right of usage, but constitutes a
disadvantage for states with a poor investment capacity (Goebel, 2001: 41). The idea of the CHM
embraces not only formal, but also de facto equal share.

The principle of national sovereignty over plant genetic resources however, becomes problematic,
when the issue of interdependence of countries is taken into account. Genes of certain crop
varieties might for example originate in different countries and thus the determination of origin and
the possibility of exercising control over these resources might become extremely complicated.
Bilateral negotiations in this regard turned out to be rather tiresome and ineffective, causing high
transaction costs.53 Therefore, the development of a multilateral type system was initiated, with
due respect being given to the general principle of nation sovereignty (Muller, 2003: 7; see
subsequent paragraphs, especially on the CBD, UPOV and FAO).
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Declaration of the United Nations Conference on the Human Environment, Stockholm, June 16, 1972,
C.f. Visser et al. (2000).
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1.3.1.2 Convention on Biological Diversity
The Convention on Biological Diversity54 (hereinafter referred to as the CBD) has its roots in the
United Nations Environmental Programme (UNEP). Its 1987 Governing Council decision 14/26
resulted in two subsequent working groups, the later one becoming in 1991 the Intergovernmental
Negotiating Committee (INC), which held seven working sessions culminating in the adoption of an
agreed text of the Convention on Biological Diversity.55 The CBD was finalized in Nairobi in May
2002 and opened for signature at the United Nations Conference on Environment and Development
(UNCED) in Rio de Janeiro, Brazil in June 1992. It entered into force on December 29, 1993.

The principle goals of the CBD are the sustainable use and conservation of biological diversity, and
the fair and equitable sharing of benefits arising from the utilization of natural resources.56
Moreover, the CBD addresses a number of cross-cutting issues, which have been regarded as
inseparable from the main objectives of the CBD.57 Thus, the protection of the “knowledge,
innovations and practices of indigenous and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity” is considered to be a duty
of each Contracting Party under the Convention, “as far as possible and appropriate” (Art 8(j) CBD).
Also, Parties shall “protect and encourage customary use of biological resources in accordance with
traditional practices that are compatible with conservation or sustainable use requirements” (Art
10(c) CBD). Similarly, the consideration of indigenous and traditional knowledge is also regarded to
be necessary as regards exchange of information (Art 17 (2) CBD) and technical and scientific
cooperation (Art 18 (4) CBD). Parties to the CBD are to provide for a benefit-sharing regulation
within their national legal system and policy (Art 15 (7) CBD). Art 17 (2) calls for the repatriation of
information, which can become “very important in the effort to regenerate some of the knowledge
lost in the decades of “modernization” and rekindle enthusiasm and pride in traditional knowledge”
(ICCD/COP(3)/CST/3/Add.1, para 35). Thus the CBD became an important forum for the protection
of traditional and local knowledge.

In order to meet the main objectives of the CBD, the Conference of the Parties (hereinafter referred
to as the COP) – as being the governing body within the institutional framework of the Convention
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United Nations Convention on Biological Diversity, Rio de Janeiro, June 5, 1992.
See the Nairobi Final Act of the Conference for the Adoption of the Agreed Text of the Convention on
Biological Diversity.
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Conference of the Parties to the Convention on Biologiacal Diversity, Review of National, Regional and
Sectoral Measures and Guidelines for Implementation of Article 15, UNEP/CBD/COP/4/23, February 19,
1998, para 1.
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See the substantive provisions contained in Articles 6 to 20 of the CBD.
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– has initiated work on five thematic work programs.58 In addition, a number of other, cross-cutting
issues are addressed on the COP agenda, being relevant to all thematic areas. Traditional
knowledge, intellectual property rights, and access and benefit-sharing are among these
interdisciplinary topics. Correspondingly on the instrumental level, the Working Group on Article 8
(j) and Related Provisions (see COP decision IV/9), (for the mandate of the Working Group on
Article 8(j) see Box 3), and the Working Group on Access and Benefit Sharing (see COP decision
V/26 A-C) have been established.

As can be seen from the above-mentioned, although being a principle source for the international
resource management and sustainable ecology, the CBD has also created a central forum for the
protection of traditional and indigenous knowledge. Its success in this respect will largely depend
on the cooperation with other relevant forums and its harmonization with other legal instruments.
The COP has repeatedly acknowledged this fact and stressed the importance of cooperative
relationships with other agreements and institutions.59 The COP promoted cooperation between the
CBD and the TRIPs Agreement (seen e.g. COP decision IV/16, para 10) and has also invited the
WTO to scrutinize this relationship (see COP decision V/16, para 14; COP decision v/26 B, para 2).
The COP has invited the WIPO to take into account traditional lifestyles and traditional knowledge
systems and practices (see COP decision IV/9, para 15). Furthermore, the Secretariat of the CBD
has been asked to transmit compilations of case studies submitted to it on implementation of Article
8(j) to WIPO (see COP decision IV/19, para 16).60
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The Conference of the Parties (COP) was established in Article 23 CBD as the governing organ of the
Convention. Its central task is to review the implementation of the CBD (see Article 23 (4) CBD). The further
main institutional framework of the Convention constitutes of
- the Subsidiary Body on Scientific, Technological Advice (SBSTTA), an open-ended
intergovernmental body, advising the COP in form of recommendations (see Article 25 CBD);
- the Secretariat, providing administrative support to the other Convention bodies (Article 24 CBD);
- the Global Environment Facility (GEF) of the UNEP and IBRC to operate the financial mechanisms
of the Convention on an interim basis (Article 21 in conjunction with Article 39 CBD) and
- the Clearing House Mechanism (CHM) to promote and facilitate technical and scientific cooperation
(Article 18 (3) CBD).
Additional organs work on specific issues, like
- the Working Group on Access and Benefit Sharing (see decision V/26 A-C) and
- the Working Group on Article 8(j) and Related Provisions (see decision IV/9).
The five thematic work programs address the issues of marine and coastal biodiversity, agricultural
biodiversity, forest biodiversity, the biodiversity of inland waters, and dry and sub-humid lands.
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See, especially COP decisions I/5, II/13, III/21, IV/15, V/21, VI/20.
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C.f. CBD handbook (2005: 128).
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1. To provide advice as a priority on the application and development of legal and other
appropriate forms of protection for the knowledge, innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the conservation and
sustainable use of biological diversity;
2. To provide the Conference of the Parties with advice relating to the implementation of
article 8(j) and related provisions, in particular on the development and implementation of
a program of work at national and international levels;
3. To develop a program of work, based on the structure of the elements in the Madrid
workshop report;
4. To identify those objectives and activities falling within the scope of the Convention; to
recommend priorities taking into account the program of work of the Conference of the
Parties, such as the equitable sharing of benefits; to identify for which work-plan objectives
and activities advice should be directed to the Conference of the Parties and which should
be directed to the Subsidiary Body on Scientific, Technical and Technological Advice; to
recommend which of the work-plan objectives and activities should be referred to other
international bodies or processes; to identify opportunities for collaboration and
coordination with other international bodies or processes with the aim of fostering synergy
and avoiding duplication of work; and
5. To provide advice to the Conference of the Parties on measures to strengthen cooperation
at the international level among indigenous and local communities embodying traditional
lifestyles relevant to the conservation and sustainable use of biological diversity and make
proposals for the strengthening of mechanisms that support such cooperation.
Box 3. Mandate of the Open-Ended Working-Group Concerning the Implementation of Article 8(j)
CBD. Source: ICCD/COP(3)/CST/3/Add.1.

1.3.1.3 International Undertaking on Plant Genetic Resources FAO and the
International Treaty on Plant Genetic Resources for Food and
Agriculture
Adopted by the FAO Conference in 198361, the “International Undertaking on Plant Genetic
Resources,” November 1983 (amended 1998, 1991) was the first international agreement dealing
with plant genetic resources for food and agriculture in a comprehensive manner, although yet
legally non-binding. Its main objectives were the exploration, conservation, and evaluation of
those plant genetic resources particularly interesting for food and agriculture and making these
resources available for research and plant breeding. The Undertaking was monitored by the
Commission on Genetic Resources for Food and Agriculture (CGRFA). A number of interpretations
were agreed upon and annexed to the Undertaking, in order to achieve a balance between the
products of biotechnology, farmers’ varieties and wild material; the interests of developing and
developed countries; the rights of the breeders and the rights of the farmers. It was recognized
that Plant Breeder’s Rights were not inconsistent with the Undertaking,62 and furthermore, the
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Resolution 8/83.
Resolution 4/89. For the definition and recognition of Farmers’ Rights see Resolution 5/89.
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sovereign rights of the nations over their genetic resources was acknowledged63 (see online
http://www.fao.org/AG/cgrfa/IU.htm, last visited August 6, 2003).

A decade later, in November 1994, negotiations started for the revision of the Undertaking in
harmony with the CBD.64 The revision discussions – other than technical, economic and legal
aspects65 – especially involved the issues of access and benefit-sharing66 and possible formulas for
the sharing of benefits based on different benefit-indicators.67 The revision process was supported
by the Leipzig International Technical Conference on Plant Genetic Resources, convened by the
FAO in 1996, where 150 countries formally adopted the Leipzig Declaration and the Global Plan of
Action (GPA) on Plant Genetic Resources for Food and Agriculture. Finally, the revised text68 was
submitted to the Thirty-First Session of the FAO Conference in November 2001 and subsequently
the International Treaty on Plant Genetic Resources for Food and Agriculture was adopted by the
Conference of the United Nations FAO on November 3, 2001.

Thus, as the follow-up of the International Undertaking of Plant Genetic Resources, the relatively
new and legally binding “International Treaty on Plant Genetic Resources for Food and Agriculture,”
Rome, November 3, 2001 (hereafter referred to as ITPGR) was approved. ITPGR entered into force
June 29, 2004. It provides a framework to regulate the access to certain crop genetic resources
and to related knowledge and internationally agreed funding. Its objectives are the conservation
and sustainable use of plant genetic resources for food and agriculture and furthermore the fair and
equitable sharing of benefits derived from their use for sustainable agriculture and food security, in
accordance

and

harmony

with

the

Convention

on

Biological

Diversity

(see

online

http://www.fao.org/ag/cgrfa/itpgr.htm, last visited April 28, 2005). The plant genetic resources, for
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First Extraordinary Session of the Commission on Plant Genetic Resources, November 1994. For the
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See the documents CGRFA-Ex5/98/Inf.1: Technical Aspects involved in developing a list of crops for the
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See the document CGRFA-8/99/9: Possible formulas for the sharing of benefits based on different benefitindicators.
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The revised text was adopted by the Sixth Extraordinary Session of the Commission, July 1, 2001.
Remaining pending issues were discussed at an Open-Ended Working Group on the International
Undertaking, paralell to the FAO Council, from October 30 to November 1, 2001.
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which the ITPGR shall apply, were selected according to the criteria of food security and
interdependency and are listed in Annex I of the treaty. These genetic resources are thereby put
under the control of the contracting parties and into the public domain (Richerzhagen/Virchow,
2002: 1-2).

Through the Treaty, countries agree to establish a Multilateral System to facilitate access to plant
genetic resources for food and agriculture, and to share benefits in a fair and equitable way. The
Governing Body of the Treaty, which will be composed of the countries that have ratified it, will set
out the conditions for access and benefit sharing in a “Material Transfer Agreement” (see online
http://www.fao.org/ag/cgrfa/itpgr.htm, last visited April 28, 2005).

In short, the Treaty establishes a multilateral system enabling the member states to access the
(currently) most important food and forage crops (see Articles 1, 11). Within the framework of this
multilateral system, resources may be obtained for utilization and conservation in research,
breeding and training. In effect, countries agree to treat these resources in many ways as public
good, since it has been understood that “the concept of country of origin cannot be the basis for
benefit-sharing,” therefore “benefits must be shared on a multilateral, rather then a bilateral, basis”
(Gerbasi, 2005: 3). The treaty also provides a framework for the Global Crop Diversity Trust, an
endowment designed to provide a permanent funding source for crop diversity collections around
the world.69

When a commercial product is developed or other benefits derive from using the relevant
resources, the contracting parties of the treaty agreed that these benefits “shall be shared fairly
and equitably” through different mechanisms foreseen by the treaty, such as the exchange of
information, access and transfer of technology, capacity-building, and the sharing of the benefits
arising from commercialization (see Article 13).

The treaty explicitly recognizes the “enormous contribution that the local and indigenous

communities and farmers of all regions of the world, particularly those in the centers of origin and
crop diversity, have made and will continue to make for the conservation and development of plant
genetic resources which constitute the basis of food and agriculture production throughout the
world” (Article 9.1; emphasis added). Furthermore the Treaty explicitly obliges contracting parties
to protect and to promote traditional knowledge relevant to plant genetic resources for food and
agriculture, subject to two restrictions:
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See Plant Science Industry welcomes International Treaty on Plant Genetic Resources, Crop Life
International Press Release, Brussels, June 30, 2004.
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-

the obligation arises only if the protection is “appropriate” and

-

the protection remains “subject to national legislation” (Article 9.2).

The protection of traditional knowledge is mentioned under the title of farmers’ rights, namely as
one type of “farmers’ rights.” Thus farmers and traditional knowledge holders should equally have
the right to equitable participation in 1) sharing benefits arising from the utilization of plant genetic
resources for food and agriculture and 2) decision making at the national level on matters related
to the conservation and sustainable use of plant genetic resources for food and agriculture (Article
9.2). Remarkably, the Treaty also states that nothing in the article in question “shall be interpreted
to limit any rights that farmers have to save, use, exchange and sell farm-saved seed/propagating
material,” again, subject to national law and the requirement of appropriateness (Article 9.3).
However, apart from the two restrictions, one still might ask the purpose of such wording: the
perils for the right to save seed do not lie within articles on farmers rights, rather elsewhere and
therefore, it is not Article 9 that should be protected from anti-seed-saving interpretation. In fact,
this ruling seems to be another example of beautiful wording on the surface, but no legal import in
the depth.

1.3.1.4 United Nations Convention to Combat Desertification in those Countries
Experiencing Serious Drought and/or Desertification, particularly in
Africa
Another document, at first glance dealing with unrelated subject matter, can be found of relevance
to traditional knowledge, namely the “United Nations Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification,” Paris, June 17, 1994 (herein after
referred to as UNCCD) particularly in Africa, stemming from the United Nations Earth Summit, held
in Rio de Janeiro, 1992. The main objective laid down in the UNCCD is the prevention of land
degradation, a major threat to many of the poorest peoples in developing countries (Boutos-Ghali
in Lean, 1995: 7).70 The UN first addressed desertification as a global concern in Nairobi, 1977 at
the United Nations Conference on Desertification. A Plan of Action to Combat Desertification was
the outcome of the conference, containing a series of guidelines and recommendations, serving as
models for affected countries. According to Lean (1995: 14), the Plan of Action left in principle little
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The loss of topsoil constitutes a major threat especially in the drylands, covering more than one third of
Earth’ land surface. In the drylands the process of land degradation is called “desertification,” now occurring
in about 30% of the total land area of the world. The definition of desertification adopted by the CCD runs as
follows: “land degradation in arid, semi-arid and sub-humid areas resulting from various factors, including
climatic variations and human activities” (Art 1 UNCCD). Over a billion hectares in Africa (73% of its
drylands), 1.4 billion hectars in Asia, 74% of the drylands of North America- in all more than 110 countries
are affected by it (Lean, 1995: 9).
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to be desired, but in practice, its implementation fell short of expectations. Therefore, at the Earth
Summit in 1992, time was ripe to place the issue again on the agenda, supported by developing
nations, especially African countries. Finally, as laid down in Agenda 21, the General Assembly was
to set up an International Negotiating Committee to prepare a legally binding agreement by June
1994. As result of the subsequent negotiations lasting over a year, the United Nations Convention
to Combat Desertification Experiencing Serious Drought and/or Desertification, Particularly in Africa,
was adopted on June 17, 1994, was opened for signature in October 1994 and entered into force
on December 26, 1996. By April 2004, a total of 191 countries have ratified it.

Parties to the UNCCD commit themselves to built up national action programs to foster long-term
strategies to combat desertification (UNCCD, Art 9, 10). The UNCCD sets out four specific
obligations to its parties regarding traditional knowledge, to implement them according to their
respective capacities, and subject to national legislation and policies (c.f. UNCCD, Art 16-19;
ICCD/COP(3)/CST/3/Add.1, para 15-22):
1. The first of these obligations is to make inventories on traditional and local knowledge and
techniques. Holders of traditional knowledge should participate in the collection process.
Reports should include information on the research methodology, identification of the
involved organizations and persons, however, the UNCCD makes no mention of where and
how such information should be stored.
2. Second is the obligation to protect traditional knowledge. Thereby it must be ensured that
the involved communities are not impoverished by the sharing of their knowledge and that
financial benefits arising from the commercial dissemination of the knowledge, are shared
with the originator of that knowledge. Protection of traditional knowledge should not
prevent access to it completely, since one of the primary objectives of the UNCCD is to
preserve traditional knowledge in order to help combat desertification. Furthermore,
countries should take appropriate measures to create market conditions supportive of
knowledge and technology transfer.
3. Third, parties are called on to support communication of knowledge, especially in cases
where local people lack access to information sources beyond their traditional knowledge.
4. Fourth is the obligation to foster a potential partnership between rural people’s knowledge
and formal knowledge. This last obligation is especially important where traditional
knowledge proves to be imperfect and might even cause environmental destruction. Thus
the UNCCD encourages the participation of local people in the research process. Further, it
supports the capacity-building and training of extension and other professional researchers
to raise awareness of the need to move away from old fashioned educational methods
towards facilitation of learning and interactive exchange.
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Thus the UNCDD’s approach explicitly values the contribution of local communities in combating a
serious environmental threat. It encourages countries to face problems on a grass-roots level, thus
introducing a ground-breaking bottom-up approach in international (environmental) law (Lean,
1995: 15). Probably due to the distant subject matter of the UNCCD, many, even experts seem to
be unaware of its function for traditional knowledge protection. As the Conference of the Parties of
the UNCCD suggest, it could therefore be useful to “circulate more information about such
initiatives amongst other organizations that are currently proposing to undertake similar exercises”
(ICCD/COP(3)/CST/3/Add.1, para 27).

1.3.2 Intellectual Property Regimes

In legal systems where the law protects creative effort and/or commercial reputation and goodwill,
we speak of intellectual property law (see for instance Bainbridge, 2002: 3). Common law was, at
first, reluctant to develop property rights in products of the mind (D´Amato/Long, 1997:2).

Innovations are commonly protected as patents, usually under the conditions of being new and
industrially applicable. The existence of patents are justified by a number of theories, most
importantly (see for instance Bainbridge, 2002: 315; Kraßer, 2004: 34):
-

The contract theory. Following the old legal sentence do ut des, known since the time of
Roman law, the inventor should receive as in exchange for his invention a temporary legal
protection.

-

The reward theory. The inventor, as a “Lehrer der Nation”71 (Beier, 1970: 2) must be
rewarded for his ingenuity, i.e. for providing the public with a new, useful peace of
knowledge.

-

The incentive theory. In contrast to the retrospective approach of the reward theory, the
incentive theory takes a forward-looking approach, but granting legal protection for
innovations in order to act as an incentive to render new inventions. In other words, the
goal of the incentive theory is to foster technical advance.

-

The property/natural law/moral rights theory. This theory considers ideas and other
intellectual “products” as naturally given property of the originator, which, as such, should
be protected by law from being stolen or usurped by third parties.
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German: Teacher of the Nation.
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1.3.2.1 TRIPS
The Agreement on Trade Related Aspects of Intellectual Property Rights, including Trade in
Counterfeit Goods72 (hereafter referred to as the TRIPS Agreement) is perhaps the most farreaching international agreement ever subscribed to on intellectual property rights (Correa, 1994a:
327). It establishes minimum universal standards on patents, copyrights, trade marks, industrial
designs, geographical indications, integrated circuits and undisclosed information (trade secrets)
and also contains in-depth provisions on the international enforcement of these rights and some
transitional provisions on the implementation of the Agreement.

A number of causes underlie the TRIPS Agreement coming into existence. Western, especially USbased industry has argued that the rise of knowledge-based industries altered the nature of
competition so radically that the costs of research and development became disproportionately
higher than in the past and thus the innovation embodied in today’s high-tech products has
increasingly become vulnerable to free-riding appropriators. Also, the growing capacity of
manufacturers in developing countries to penetrate distant markets for traditional industrial
products was said to have forced the developed countries to rely more heavily on their comparative
advantages in the production of intellectual goods (Reichman in D´Amato/Long, 1997: 237). On the
other hand, developing countries protested energetically against the globalization of an intellectual
property regime, fearing among numerous potential negative impacts, transnational industrial
corporations gaining and abusing monopoly-power through intellectual property rights, or a
possible restriction of technology transfer73 (c.f. e.g. Messner, 1997: 58). Under the circumstances,
it was impossible to reach consensus for a global intellectual property regime within the World
Intellectual Property Organisation (WIPO). However, under the GATT regime, industrialized
countries could reach a compromise with developing countries by conceding benefits in other
realms of the GATT (c.f. Goebel, 2001: 137). This kind of forum shifting policy was a strategy
followed especially by the USA from the early 1980s (c.f. e.g. Drahos, 2001: 5). The pressure under
which developing countries have signed the TRIPS Agreement becomes apparent not only on the
multilateral, but also on the bilateral level.74
Article 27 of the TRIPS Agreement requires member states to provide for patent protection for
inventions in general, in all fields of technology, provided that they are new, involve an inventive
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See “The Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations,”
Marrakesh, April 15, 1994.
73
For the problem of “technological protectionism” see further Correa (2000: 5).
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See e.g. the pressure exercised by the USA on Ecuador to conduct a bilateral agreement on the protection of
intellectual property (Wateringen, 1997). In the position of India, an initial major opponent of the
globalization of intellectual property regimes, a progressive softening of the government’s position could be
observed, because of the strong pressure exercised by foreign governments (Cullett, 1999).
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step and are capable of industrial application. Members may exclude inventions from patentability
on the grounds of ordre public or morality, including the protection of human, animal or plant life or
health, or in order to avoid serious prejudice to the environment. However, this exception does not
apply merely on the grounds that such exploitation is prohibited under national law. More
specifically, members may further exclude from patentabilty diagnostic, therapeutic or surgical
methods, but not microorganisms and certain microbiological processes. For plant varieties,
member states do not have to provide for patent protection, but for either a patent or a sui generis
system (for example a plant variety protection system) or a combination thereof.
An important and quite disturbing issue arises from the question on the relationship between the
TRIPS Agreement and the CBD, especially for cases where the two conventions aim at rather
differing goals: even though the WTO officially declared itself to be committed to sustainable
development (see WT/MIN(01)/Dec/1, para 6), the protection of biological diversity and related
goals (protection of traditional knowledge, development, cultural diversity) and neo-liberal freetrade often produce diametrically opposed stands (c.f. e.g. Anusadha, 2001: 27-36; Milborn, 2003:
B-9; Weiss, 2004: 17). Well over 130 countries have signed both conventions, and because both
agreements embody conflicting objectives, many states are questioning which treaty takes
precedence over the other. While some authors nevertheless argue that there is no actual legal
conflict between the two agreements (c.f. e.g. Connolly-Stone, 2004), more argue that there is a
conflict, moreover TRIPS is potentially threatening the practical implementation of the CBD (c.f.
e.g. GRAIN, 1999). Some demand the precedence of the CBD over the TRIPS Agreement, to reach
its crucial objectives such as global food security (c.f. e.g. CIDSE, 2000).

1.3.2.2 International Convention for the Protection of New Varieties of Plants
(UPOV)
The International Union for the Protection of New Varieties of Plants (herein after referred to as
UPOV) is a Geneva-based international organization for the intellectual property protection of plant
varieties. The UPOV system came into existence with the adoption of the “International Convention
of the Protection of New Varieties of Plants,” Paris, December 2, 1961 (hereinafter referred to as
the UPOV Convention). The UPOV Convention came into force August 10, 1968 and was revised in
1972, 1978 and 1991.

Similarly to patents, plant breeders’ rights grant exclusive rights, particularly on plant varieties
which are “new, distinct, uniform and stable” (see Art 5 (1) UPOV Convention 1991). Nevertheless,
a number of features make plant breeders’ rights into a unique and distinct legal tool (see also
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Correa, 1994: 19-20), carrying the possibility of a more subtle balance between plant breeders’
interests and the interests of (traditional) farmers. (As, however the 1991 revision of the UPOV
Convention shows, this inherent capacity of plant breeders rights has been diluted at the expense
of the farmers.) First, breeders´ rights can only apply to a certain variety already in (physical)
existence, while patents can be granted for a mere scientific description. This also means that a
patent will be granted even if the practical outcome and consequences of the invention remain
obscure. Second, within the plant breeders’ rights system farmers can be permitted to use seeds
from their harvest for propagating purposes on their own holdings (“farmers priviledge”). Under the
patent system, no such exemption is conceivable.75 Third, under the breeders’ rights regime the
variety can be used for developing further varieties (“breeders exemption”), something which again
is not in principle possible under patent law.76 (For the differences between plant breeders’ rights
and patents see Correa, 1994: 19-20).

In October 2002 the World Intellectual Property Organization and the International Union for the
Protection of New Variety of Plants held a joint symposium77 to asses the relationship between
patents and plant breeders’ rights and to discuss the problems arising from the parallel existence of
the two legal regimes. As a result, a number of issues were identified which might arise from the
use of plant breeders’ rights (especially from the inhibition of the breeders’ exemption) and the
granting of a patent (see Jördens, 2002: 6-8), for instance:
-

Under the breeders’ exemption, the holder of a patent on a genetic element (Genetic
Element 1) is free to insert this genetic element into a protected variety (Variety A) and
thus to develop and protect a new variety (Variety B). Thereby the owner of the patent has
no obligation whatsoever to reward the owner of Variety A. However, if the owner of
Variety A seeks to insert Genetic Element 1 into his variety to produce a new one (Variety
C), he would be obliged to seek the permission of the patent holder, who would, in all
likelihood, only grant permission if adequately rewarded. This imbalance has been
addressed by the 1991 Act of the UPOV Convention by introducing a provision for
essentially derived varieties. According to this new provision, the scope of the breeder’s
rights for a variety extends to any varieties which are essentially derived from it (see Article
14 (5) UPOV Convention 1991). The provision does not prevent the breeding of a new
variety, it only requires authorization of the owner of the original variety before exploitation
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Under the philosophy of patents and other classical intellectual property rights, replicating seeds from one’s
own harvest would be considered unauthorized copying, thereby violating the rights of the patent holder, just
as, for instance, the copying of a CD would violate the copyright.
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“The experimental use exemption” under patent laws usually allows experiments for non-commercial
purposes only.
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WIPO-UPOV Symposium on the CO-Existence of Patents and Plant Breeders’ Rights in the Promotion of
Biotechnological Developments, organized by the World Intellectual Property Organization (WIPO) and the
International Union for the Protection of New Varieties of Plnts (UPOV), Geneva, October 25, 2002.
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(Jördens, 2002: 7). A variety shall be deemed to be essentially derived when a) it is
predominantly derived from the initial variety or from a variety that is itself predominantly
derived from the initial variety, while retaining the expression of the essential
characteristics that result from the genotype or combination of genotypes of the initial
variety, b) it is clearly distinguishable from the initial variety and c) except for the
differences which result from the act of derivation, it conforms to the initial variety in the
expression of the essential characteristics that result from the genotype or combination of
genotypes of the initial variety (see Article 14 (5) (b) UPOV Convention 1991). In short, an
essentially derived variety (EDV) is one which is “predominantly derived from an initial
variety and retains the essential characteristics of the initial variety” (Jördens, 2002: 6-7).
The main problem with the provision for essentially derived varieties is determining the
“essential characteristics” of the original variety. To solve this, the breeding industry is
trying to create norms, which will vary from crop to crop (Roberts, 2002: 5). It should also
be noted that “essential derivation” is a matter of fact, thus it is for courts, and not for
plant variety protection offices to decide. The question only arises when parties disagree
(Roberts, 2002: 5). For our example above the provision for essentially derived varieties
means that should Variety B be considered to be an EDV, the patent holder of the Genetic
Element 1 could not legally exploit his new Variety B without the permission of the owner
of Variety A (example from Jördens, 2002: 6-7).
-

Another problem was identified in cases when a protected variety contains a patented
invention, for instance a genetic element. In this situation patent protection and plant
variety protection might conflict: the purpose of the patent is to protect the inventor of the
genetic element, while the plant breeder’s right should protect the developer of a unique
combination of plant germplasm forming the variety. Thus the patent protection of the
genetic element can constrain the exercise of the breeders’ exemption for the protected
variety, if no provision in the patent system allows the preservation of the breeders’
exemption. The TRIPS Agreement seems to allow Member States to provide for such
provisions within their national patent laws. It states that “[t]he protection and
enforcement of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of technology, to the mutual
advantage of producers and users of technological knowledge and in a manner conducive
to social and economic welfare, and to a balance of rights and obligations” (Article 7
TRIPS). Furthermore, the Agreement states that “[a]pproriate measures, provided that they
are consistent with the provisions of this Agreement, may be needed to prevent the abuse
of intellectual property rights by right holders or the resort to practices which unreasonably
restrain trade or adversely affect the international transfer of technology” (Article 8 (2)
TRIPS). This would mean that a State can provide for exceptions to the rights conferred by
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a patent (as foreseen by Article 30 TRIPS) that guarantee the use of the breeders’
exemption (for the problem see Jördens, 2002: 7-8).

Patent Protection

Object of Protection

Invention

Plant
Breeders´
based
on
the
Convention
Plant variety

Requirements of Protection
1. documentary
examination

Required

Required

Not required

Required

2. field examination

3. plant
testing

material

Rights
UPOV

for In certain cases deposit of Required
material may be required

4. conditions for protection Novelty
industrial applicability
unobviousness
an enabling disclosure

commercial novelty
distinctness
uniformity
stability
an appropriate denomination

Scope of Protection
1. determination of scope Determined by the claims of the Fixed by the national legislation
of protection
patent
in accordance with the UPOV
Convention
2. use of a protected
variety for breeding
further varieties
3. use of the propagating
material
of
the
protected variety grown
by
a
farmer
for
subsequent planting on
the same farm
Variety Denomination

May require the authorization of Does
not
require
the
the patentee
authorization of the right holder
(breeders’ exemption)
May require the authorization of Often
does
not
require
the patentee
authorization of the right holder

Term of Protection

In principal 20 years from date 18 years for trees and vines, 15
of application
years for other species, from
date
of
grant
(increased
respectively to 25 years and 20
years in the 1991 Act)

Not required

Required

Table 4. Patent Protection and Plant Variety Protection – A comparative outline.
Source: Jördens (2002: 3) [slightly changed].
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Thus there is an inherent capacity within the plant breeders’ rights system to provide better
protection for the interests of farmers than patents. However, the demand for strengthening
existing intellectual rights protection worldwide, especially establishing a minimum standard
protection on a global level, has not only reached the WTO, but also other relevant forums, like the
UPOV. A Diplomatic Conference convened in 1991 to revise the UPOV Convention, reflected the
wishes of large R&D-based life science companies to further strengthen IP plant protection, in
particular eliminating the prohibition of a cumulative protection with patent rights (Correa, 1994:
21).

In the new version of the UPOV Convention inter alia the acts subject to the plant breeders
authorization have been expanded, at the same time the possibility of the “farmers’ privilege”
narrowed, becoming subject of Member Countries option (see Art 15 (2) UPOV Convention 1991).
Thereby the new version responds to the industries’ claim for a protection similar to the one given
by the patent system (Correa, 1994: 21).78 (Same as earlier Correa, 1994) The new UPOV
Convention thus serves the interests of industrialized countries and their businesses in the same
way the patent regime does.

In order to demonstrate how the above-mentioned intellectual property rights regimes can be
implemented on the national level, an example of national legislation will be briefly presented
below. As an example, the laws of the USA were taken, given the great international impact of this
country’s biotechnology businesses worldwide.

1.3.2.3 Example for National Law Protecting Plant Varieties and Plant Material:
United States of America
In the United States, there are two ways of obtaining patent protection for plant materials: you
apply either for a plant patent protection under the Plant Patent Act (PPA; 35 U.S.C. §§ 161-164),
or for a utility patent protection under the Utiliy Patent Act (UPA; 35 U.S.C. Section 101).

1. Plant Patents can be granted under the PPA for certain asexually reproduced (invented or
discovered), distinct and new varieties of plants. It is a plant-specific IP protection. The patent
application must contain a description of the plant as complete as reasonably possible and clearly
identify the novel characteristics of the variety. This must be stated as one claim and often
photographs and drawings must be filed to substantiate the claimed difference(s). Thus plant
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On the Diplomatic Conference for the revision of the UPOV Convention 1978 see also Pechmann and
Straus (1991).
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patents do not have the requirements of non-obviousness and utility as utility patents do and they
have to meet a much less substantive description requirement (UPOV Gazette, No. 92, December
2002). The applicant must swear that the new plant variety has been reproduced asexually and
that the plant was found in a cultivated state. Plants found growing in the wild, in an area
untended by man, cannot be the subject of a plant patent (Henson-Apollonio, 2002: 2). Once
granted, the plant patent includes the right to exclude third parties from asexually reproducing the
plant, and from using, offering for sale, or selling the plant so reproduced, or any of its parts,
throughout the United Stated, or from importing the plant so reproduced, or any parts thereof, into
the United States (see 35 U.S.C. §§ 161-163).

2. Utility patents are not plant specific. They are referred to in Section 101 of title 35 of the United
States Code (35 U.S.C. 101), where the general subject matter available for patents is defined,
Utility patents require findings of novelty, non-obviousness and utility, as well as significant
description and other traditional requirements of US patent law. They grant the owner the right to
exclude third parties from making, using, offering to sell, selling within the United States, or
importing into the United States the patented invention as defined in the claims (see 35 U.S.C. §
271(a)).

Alternatively to patents, developers of a new plant cultivar or variety, developed either by
traditional breeding methods or by modern molecular modification, can seek protection according
to the Plant Variety Protection Act (PVPA), enacted on December 24, 1970. Its purpose is to
“encourage the development of novel varieties of sexually reproduced plants” by providing their
owners with exclusive marketing rights of them in the United States. “The requirements of
protection are that the variety be uniform, stable, and distinct from all other varieties. Fungi,
bacteria, and first generation hybrids are excluded from PVP protection. Varieties sold or used in
the United States for longer than 1 year, or more than 4 years in a foreign country are also
ineligible for protection” (Strachan, 2005). The PVPA

allows for the farmers’ exemption and

research exemption (see above). In general, the PVPA has been amended to conform with the
1991 revisions to the UPOV Convention (see above).

Plant patent protection and utility patent protection and even plant variety protection are not
mutually exclusive rights, as the US Supreme Court has stated in its decision concerning the JEM Ag
Supply v. Pioneer Hi-bred case (LEXIS 10949 at 14?????). The Court in JEM Ag Supply recognizes
that the US Congress may have thought that plants were unpatentable as utility patents at the time
of the PPA (1930), but this only so because at that time plants were thought to be products of
nature and not amenable to the written description requirement. When technology became
sophisticated enough for the requirements of a utility patent to be met by a living organism, the US
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Supreme Court ruled that a live, human-made micro-organism is patentable subject matter, if it
constitutes “any” new and useful “manufacture” or “composition of matter,” as required by 35
U.S.C. § 101 (see Diamond, Commissionar of Patents and Trademarks v. Chakrabarty; LEXIS 112 at
65). That court has also stated that the passage of the 1930 Plant Patent Act, which afforded
patent protection to certain asexually reproduced plants, and the 1970 Plant Variety Protection Act,
which authorized protection for certain sexually reproduced plants but excluded bacteria, does not
evidence congressional understanding that the terms “manufacture” or “composition of matter” in §
101 do not include living things (see Diamond, Commissionar of Patents and Trademarks v.
Chakrabarty; LEXIS 112 at 65, p. 310-314).

1.3.3 Legal sources dealing with the rights of indigenous peoples and
relevant human rights

1.3.3.1 The ILO Conventions
Within the system of the International Labour Organization (ILO), two binding agreements exist
which are specifically designed for the protection of indigenous peoples/populations: the
“Convention concerning the Protection and Integration of Indigenous and Other Tribal and SemiTribal Populations in Independent Countries 1957 (No. 107),” Geneva, June 26, 1957 (hereinafter
refereed to as Convention 107)79; and the “Convention concerning Indigenous and Tribal Peoples in
Independent Countries 1989 (No. 169),” Geneva, June 27, 1989 (hereinafter referred to as
Convention 169).80 The involvement of the ILO in indigenous issues roots its investigations in
forced labor of indigenous peoples in colonies in the early 1920s. Since 1957, the ILO Conventions
have been the only international legal instruments addressing the living and working conditions of
indigenous peoples (Tomei/ Swepston, 1996). Other authors (c.f. Rodríguez-Piñero), the adoption
of Conventions 107 was nothing but a “symbolic gesture”, arising from an “historic anomaly” (just
like Convention 169) within the structure and the system of the ILO.

The two Conventions adopt a fundamentally different approach, representing a shift of paradigm
from the paradigm of nation state aiming at the assimilation of indigenous cultures to the paradigm
of pluralism recognizing cultural differences on the basis of egality.81 For instance, while Convention
107 speaks of “indigenous populations,” Convention 169 speaks of “indigenous peoples.” While
79

Convention 107 entered into force June 2, 1959.
Convention 169 entered into force September 5, 1991.
81
C.f. lecture at the University of Vienna by René Kuppe “Die menschenrechtliche und
rechtsanthropologische Situation indigener Völker”, October 13, 2003.
80
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Convention 107 was designed to integrate the “indigenous population” into the culture of the nation
state (whereas land rights serve as social rights in the integration), Convention 169 aims at the
establishment of a relationship between states and indigenous peoples, and participation rights for
indigenous peoples (where land rights serve as instruments of identity building). Both Conventions
have been criticized: Convention 107 for causing ethnocide, Convention 169 for granting indigenous
peoples participation rights, but not the right of self-determination.82

Since its adoption in 1989, few countries have ratified Convention 169, the majority of them in
Latin-America, where the multi-ethnic and pluralistic characteristic of the society has increasingly
been recognized. Also, despite the relatively slow rate of ratifications, Convention 169 has had
some significant influence on domestic policies83 and policy guidelines of several funding agencies84
(Tomei/Swepston, 1996).

Of course, even though the primary subject matter of these Conventions is the protection of
indigenous rights, both were rendered within an organization alien to indigenous issues. Hence,
specific structural problems arise. One of the main concerns arises from the fact that indigenous
peoples themselves do not even enjoy the status of a party in the supervisory procedures of the
ILO and so cannot seek for remedy without being represented by their government or by a labor
organization.85
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C.f. lecture at the University of Vienna by René Kuppe “Die menschenrechtliche und
rechtsanthropologische Situation indigener Völker”, October 20, 2003.
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For instance, the negotiations between the Government of Guatemala and the Guatemalan National
Revolutionary Union (URNG) used Convention No. 169 as part of the conceptual framework to reach an
agreement. The negotiations finally culminated with the adoption of the Agreement on Identity and the Rights
of Indigenous Peoples in March 1995. In the Russian Federation, the Duma has been examining legislation
and practical measures concerning indigenous people of the North and based this examination on Convention
No. 169. The ILO itself has testified before the Duma and provided further assistance. Similarly, in the
Philippines, its own initiative training workshop was held at the Department of Labour and Employment
(DOLE), to assess the relevance of Convention No. 169 to the national context and to discuss how to promote
its principles in DOLE’s own programmes (for these examples see Tomei/Swepston, 1996: 4).
84
For instance, Convention No. 169 has been instrumental in shaping the Regional Fund for the Development
of Indigenous Peoples of Latin America and the Caribbean, a multi-agency mechanism for the distribution of
funds received from multi- and bilateral donors to indigenous communities (Tomei/Swepston, 1996: 4).
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For an in-dept scrutiny of the ILO supervisory system and its effectiveness (analysed mainly through a case
of the Huicholes in Mexico) see Rodríguez-Piñero (2005: 55-91) and Binder (2005: 92-113). RodríguezPiñero criticizes the cleavage between the Conventions’ significant role in generating a series of key (legal)
policy and its actual supervision. He emphasizes the fact that the issue of indigenous peoples has found its
place within the ILO system as a “historical anomaly.” The organization lacks interest and technical expertise
necessary to understand the specific problems of indigenous peoples or groups. A major problem is the lack
of channels of communication between the ILO’s supervisory bodies and indigenous peoples and the fact that
indigenous people cannot be parties in the ILO proceedings. Binder points out, the ILO supervisory system
must be tested as a whole, representations and reports being mutually complementing. Thus the effectiveness
of the ILO supervisory system as a whole is indeed enhanced by the recommendations of the tripartite
Committee.
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Neither of the two ILO Conventions addresses the issue of traditional knowledge. They are
nevertheless mentioned here, because Convention 169 constitutes even today the main binding
Convention which deals with the rights of indigenous peoples. However, it addresses land and
resource rights, which are linked to genetic resources, often associated with traditional knowledge,
as we shall see in the coming chapters.

Chapter 2 will give an outline on the main discussion points currently at debate internationally on
the issue of traditional knowledge protection, with an emphasis on the discussion currently ongoing
at the World Intellectual Property Organisation (WIPO). Chapter 3 will analyze practical problems of
traditional knowledge protection examining a concrete example: the rights of the San people in
South Africa regarding their traditional knowledge about the Hoodia Gordonii plant.
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2. Approaches for the Legal Protection of Traditional
and Indigenous Knowledge
This chapter will give an outline on the discussions on different existing approaches for traditional
and indigenous knowledge protection. The underlying presumption of the proprietary nature of
traditional and indigenous knowledge is present during the entire course of discussions. However,
this presumption should not indicate that traditional knowledge is regarded as proprietary from an
indigenous point of view. Every study on the protection of traditional and indigenous knowledge
must be self-critical enough to question whether the assumption of the proprietary nature of
traditional and indigenous knowledge is justified.

After preliminary remarks an outline is given of the Fori, where some of the most important
developments and thought-provoking discussions are currently taking place (see below 2.2). Then
the different approaches available for the protection of traditional knowledge are discussed (see
below 2.3). Naturally, the work of the forums and the entire discussion is embedded in the
framework of international law as presented in Chapter 1 and cannot be clearly separated. These
two chapters must therefore be read and understood in conjunction with each other. The reason
for there being two chapters, is that Chapter 2 will to present the international developments most
likely to play a key role in the future.

2.1 Preliminary Remarks: The Proprietary Nature of
Traditional and Indigenous Knowledge as an Underlying
Assumption
The protection of knowledge through the recognition of rights – whatever legal form this protection
might take – includes the broad assumption that traditional and indigenous knowledge is of
proprietary nature. This assumption is often modeled upon either a wrongful exploitation scenario
or the special status of traditional knowledge (see e.g. Castle/Gold, 2004: 6-9). The first approach
starts from the logical point that an indigenous group possesses traditional knowledge, the
potential utility of which is understood by another group (usually a company from an industrialized
nation), which tends to exploit it, gaining access and control over the benefits arising out of the
utilization of such knowledge. This scenario has been recognized as wrongful exploitation, at least
since the negotiation of the CBD in 1992, and elaborated through the development of the
(voluntary) “Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of
Benefits Arising Out of their Utilization” (Secretariat of the Convention on Biological Diversity,
2004). According to the second approach, traditional knowledge demarcates a unique way of
knowledge of certain distinct groups but necessarily by the general public; an example might be an
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understanding of nature different from the mainstream industry approach (see e.g. Shiva, 1997;
Shiva, 2000). However, as Castle and Gold (2004: 9) argue, the second approach does not really
constitute an argument for the understanding and protection of traditional knowledge as
proprietary rights. Instead, the claim can be seen as an “attempt to deflect the issue from the

discussion of the kind of property rights that might be granted in respect of traditional knowledge
to the idea that traditional knowledge is something unique and provides inherent rights to exclude
that knowledge in Western science” (Castle/Gold, 2004: 9-10), [emphasis added].

2.2 Main Forums of Discussion
2.2.1 World Intellectual Property Organisation (WIPO)

The World Intellectual Property Organisation (WIPO), with headquarters in Geneva, is a specialized
agency of the United Nations system of organizations, dedicated to protection intellectual property.
WIPO administers some of the oldest and most significant treaties relating to intellectual property,
such as the Berne Convention86 and the Paris Convention.87 Nevertheless, it was not the WIPO
which became the forum for the globalization of intellectual property minimum standards, but the
WTO, where the resistance and fear of developing countries of intellectual property regimes –
causing wealth transfer in form of license payments toward industrial countries – could be
outbalanced by promises on other fields of trade (see Goebel, 2001: 137-142; Hilpert, 1998: 9192). Though exactly through histories twisted line WIPO grew to become relatively free from the
political and economic influences inherent in the WTO system and can today serve as a main forum
for the international debate on traditional knowledge protection.88 WIPO as a forum for the
traditional knowledge debate explores the relationship between traditional knowledge (including
traditional cultural expressions, i.e. folklore), genetic resources and intellectual property. It calls
upon Member States, indigenous peoples and their communities and other stakeholders to give
comments and to complete questionnaires on the status of traditional knowledge protection. To
fulfill this agenda, the WIPO General Assembly has established the WIPO Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore
(IGC) in October 2000.89 Member States of the WIPO, currently 182 states, participate as members
in the IGC. Furthermore, accredited international intergovernmental organizations and NGOs may
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Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886.
Paris Convention for the Protection of Industrial Property, March 20, 1883.
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Nevertheless, this should not suggest that the discussion on traditional knowledge is entirely missing from
the WTO agenda. It was included in the working program of the TRIPS Council at the fourth session of the
WTO Ministerial Conference in Doha (see WT/MIN(01)/DEC/1, November 20, 2001).
89
See WO/GA/26/6, 2000.
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participate in the work of the IGC as observers, and it is generally supported by Member States to
involve as many indigenous representatives as possible.90

Currently, the World Intellectual Property Organisation is discussing the protection of traditional
knowledge along the lines of the following principles:91

1. Principle of Responsiveness to the Needs and Expectations of Traditional
Knowledge Holders

WIPO declares itself to be committed to the principle that traditional knowledge protection should
reflect the aspirations and expectations of the holders of traditional knowledge. In particular it
should:
- recognize and apply customary practices, protocols and laws as far as possible;
-

address cultural and economic aspects of development;

-

address insulting , derogatory and offensive acts;

-

enable full, active and effective participation of traditional knowledge holders in
relevant decision-making and conflict-management procedures, using customary
decision-making processes, laws and protocols as far as possible;

-

and also recognize the inseparable quality of traditional knowledge and cultural
expressions in many cases (WIPO/GRTKF/IC/7/5, para 8).

In order to estimate the needs and expectations of traditional knowledge holders, WIPO conducted
quite a number of fact-finding missions and consultations in many countries with many
representatives of traditional knowledge holders. WIPO declares this perspective “still […] central to
the policy task of identifying a common approach” (WIPO/GRTKF/IC/7/5, para 8).

2. Principle of Recognition of Rights

The principle of recognition of rights of traditional knowledge holders to the effective protection of
their knowledge against misuse and misappropriation was reviewed by the Committee at its sixth
session (WIPO/GRTKF/IC/6/4, para 20). The principle is stated by the WIPO in general terms and
thereby national laws can use manifold legal institutions to protect and recognize rights of
traditional knowledge holders. The legal form of these rights may be different and manifold, such
as (see WIPO/GRTKF/IC/7/5, para 39, 58, 64, 79, 82):
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For a further survey of the WIPO regarding traditional knowledge see online http://www.wipo.int, visited
May 16, 2005.
91
For a general survey, as also given below, see WIPO/GRTKF/IC/7/5. For more detailed references, see all
the further documents cited below in this chapter.
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-

a special law on traditional knowledge;

-

the laws on intellectual property, such as patent law (China), trademark law (USA), and
also including unfair competition law (Peru) and the law of unjust enrichment, or the
general notion of suppression of misappropriation;

-

the law of torts (USA), liability or civil obligations;

-

criminal law;

-

laws concerning the interests of indigenous peoples;

-

regimes governing access and benefit-sharing (Brazil, Costa Rica, Portugal), including
the use of the principle of prior informed consent.

As we see, these diverse forms of legal rights range from exclusive property rights for community
innovations, practices and knowledge, to the availability of traditional knowledge protection only for
certain sectors, such as agriculture, medicine or arts to sui generis protection of traditional
knowledge. Some of the rights might require a prior registration in databases, while some form of
protection might be available without such mandatory registration. Some countries will allow for
optional rather then obligatory registration (WIPO/GRTKF/IC/7/5, para 59).

Many concerns were expressed by traditional knowledge holders and Committee members that
many of these legal forms may not be appropriate for the protection of traditional knowledge.
Private property rights especially seemed to be not very suitable for addressing the holistic,
customary, collective character of traditional knowledge and its ceremonial or religious values.
Moreover, private property rights may create conflict between communities or traditional
knowledge holders in general who may hold similar or identical traditional knowledge or may allow
others than the true customary holders of the traditional knowledge in question to acquire
ownership rights. Also, private property rights may lead to perverse incentives for traditional
knowledge holders (e.g. to distort communal traditions for commercial advantage or to pass off
new products as tradition-based). Furthermore, the undue restriction of access to and utilization of
traditional knowledge and/or associated biological resources might endanger their conservation and
sustainable use (WIPO/GRTKF/IC/7/5, para 61). Many of these concerns and arguments will be
addressed in detail below.

3. Principle of Effectiveness and Accessibility of Protection

The fact-finding missions, questionnaires and studies conducted by the WIPO have shown that
there is 1) a great diversity of legal possibilities to protect traditional knowledge (see above) and 2)
a number of countries or regions which have enacted or are currently developing specific legal
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measures for the protection of traditional knowledge.92 In order to acknowledge this diversity, the
WIPO commits itself to the principle of effectiveness, which means that “traditional knowledge
should be effective in achieving the objectives of protection and should be understandable,
affordable, accessible and not burdensome for their intended beneficiaries, taking account of the
cultural, social and economic context of TK holders. National authorities should make available
appropriate enforcement procedures that permit effective action against misappropriation of
traditional

knowledge

and

violation

of

the

principle

of

prior

informed

consent”

(WIPO/GRTKF/IC/7/5, para 11). Flexibility should be achieved both vertically and horizontally.
Vertical flexibility can be achieved through the accommodation of the existing diversity of national
approaches into the international principles of the protection of traditional knowledge. Horizontal
flexibility allows for the differentially in sectors, such as different measures for traditional medicines,
traditional agricultural practices and traditional knowledge related to genetic resources and so on
(WIPO/GRTKF/IC/7/5, para 20-21).

Quoting an indigenous organization, WIPO fears that any attempt to devise uniform guidelines for
the protection of traditional knowledge runs the risk of simplifying this “rich jurisprudential
diversity” into a single model that will run contrary to the understanding, the values and the laws of
any indigenous society (Four Directions Council: 1996). This sort of flexibility is relatively common
in the intellectual property field (WIPO/GRTKF/IC/7/5, para 16).

This principle and thus the diversity of possible measures could be useful by addressing traditional
knowledge from different backgrounds differently and so give effect to all their specific
characteristics. However, the fact that national legislation and national authorities deal with the
issue of traditional knowledge protection at discretion, does not guarantee that the national
measures will adequately respect the understanding, the values and the laws of any indigenous
society. National legislation and national authorities are likely to act according to their national and
public interest policies, which rarely reflect the interest of indigenous groups within the territory of
that state. In other words, diversity of laws allegedly protecting the interest of traditional
knowledge holders, does not in itself guarantee the participation of the involved indigenous groups,
nor does it necessarily protect their knowledge within their specific circumstances or reflect any
pluralistic view of law. It only means that national authorities are more in charge than international
instances. This, on the other hands, allows companies and others interested in the use of traditional
knowledge to conduct “forum shopping”, i.e. to find the country or region which gives legal space
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For regional approaches see for instance the “African Model Legislation for the Protection of the Rights of
Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources” of
2000 (hereafter referred to as African Model Law) or the Decision Nr. 391 of the Andean Pact
(WIPO/GRTKF/IC/3/7).
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for their – honest or dishonest – business practices. Needless to say, our world is not free from
careless and corrupt governments. Therefore as long as the protection of traditional knowledge
remains mostly in the hands of the states, places will remain where the misuse of traditional
knowledge, biopiracy and further related practices will be easy to perpetrate. Countries friendly to
such practices will enjoy an unfair advantage in competing for foreign investments.
The goal therefore must be a delicate balance between the power of national authorities and
international instances. Diversity of national measures must be regarded as effective only as long
as it is necessary to address specific regional circumstances, but should never be advocated to an
extent, as to allow for easy forum shopping practices of companies and unfair competition between
states.

4. Principle of Equity and Benefit-Sharing

The

principle

of

equity,

reviewed

and

discussed

by

the

Committee

(inter

alia

in

WIPO/GRTKF/IC/6/4, para 23; WIPO/GRTKF/IC/6/14, para 217; WIPO/GRTKF/IC/7/5, para 23-27;
see also WIPO/GRTKF/IC/2/3), states that the protection for traditional knowledge should reflect an
equitable balance between the interests of traditional knowledge holders and the users and
benefactors of that knowledge. Further, the principle requires that traditional knowledge holders
should be entitled for fair and equitable sharing of benefits arising from the use of their knowledge.
In practice, this can be rendered through compensatory liability rules or, more specifically, through
benefit-sharing regimes.

This principle has especially been seen as directly applicable and suitable to traditional
environmental knowledge. In the context of conservation, environmental protection and the
sustainable use of natural resources, the sharing of benefits has become a crucial question, the
protection of traditional knowledge being linked to the question of the use of natural resources. It
has also been stated that in cases where traditional knowledge is associated with genetic resources,
the application of the principle of benefit-sharing should be applied in consistency with the CBD
(WIPO/GRTKF/IC/7/5, box A.5).

The equity principle, often along with specific benefit-sharing regimes, has been expressed in many
national regimes presented to the Committee,93 in numerous statements of Committee members94
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See the African Model Law and the Laws of Brazil (Provisional Measure No. 2186-16 of 2001 Regulating
Access to the Genetic Heritage, Protection of and Access to Associated Traditional Knowledge) , Costa Rica
(Law No. 7788 of 1998 on Biodiversity), India (Biological Diversity Act of 2002), Peru (Law No. 27,811 of
2002 Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples Derived from
Biological Resources), the Philippines (Indigenous Peoples Rights Act of 1997) and Portugal (Decree No. 118
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and in various working documents submitted by regional groups to the Committee95 and in a
number of questionnaire responses96 (WIPO/GRTKF/IC/7/5, para 26).

5. Principle of Consistency with Existing Legal Systems

As seen in the previous chapter, a number of international legal documents raises the question of
traditional knowledge, even though no binding comprehensive instrument exists. The WIPO recalls
the works of the CBD, FAO, the International Forum on Forests (IFF), WHO, ILO, UNCCD, UNCTAD,
UNEP, the UN Permanent Forum on Indigenous Issues, the WHO and the WTO. Furthermore, as
also seen in the previous chapter, the authority to determine legal access to genetic resources,
whether associated with traditional knowledge or not, rests with the national governments and is
therefore subject to national legislation. Therefore, the WIPO establishes as one of its main
principles to aim at consistency of traditional knowledge protection with existing legal systems, both
international and national. The sovereign rights of the states over their natural resources and the
rights of the states to determine access to genetic resources, should not be limited. WIPO states:
“Traditional knowledge protection should be consistent with, and supportive of, existing IP systems
and should enhance the applicability of relevant intellectual property systems to traditional
knowledge subject matter in the interests of holders of traditional knowledge and consistency with
the broader public interest. Nothing in these Principles shall be interpreted to derogate from
existing obligations that national authorities have to each under the Paris Convention and other
international intellectual property regimes” (WIPO/GRTKF/IC/7/5, box A.6).

6. Principle of Respect for and Cooperation with other International and Regional
Instruments and Processes

Similarly to the principle of consistency with other relevant legal systems, the principle of respect
for and cooperation with other international and regional instruments and processes seeks to
harmonize traditional knowledge protection with other relevant international and national rules and

of 2002 Establishing a Legal Regime of Registration, Conservation, Legal Custody and Transfer of Plant
Indigenous Material).
94
See for instance the African Group (WIPO/GRTKF/IC/4/15, para 12), the European Community and its
Member States (WIPO/GRTKF/IC/3/16, page 5), the Andean Community (WIPO/GRTKF/IC/3/17, para
240), Brazil (WIPO/GRTKF/IC/2/14, Annex, para 15), France (WIPO/GRTKF/IC/5/15, para 14), Panama
(WIPO,GRTKF/IC/3/17, para 226), Peru (WIPO/GRTKF/IC/4/15, para 127; WIPO/GRTKF/IC/3/17, para
221), the USA (WIPO/GRTKF/IC/4/13, para 9), Venezuela (WIPO/GRTKF/IC/3/17, para 213), and Zambia
(WIPO/GRTKF/IC/4/15, para 156).
95
See for instance the submissions of the African Group (WIPO/GRTKF/IC/3/15, Annex, page 3;
WIPO/GRTKF/IC/1/10, Annex, Proposals 3.3(c) and 3.4(d)) and the European Community and its Member
States (WIPO/GRTKF/IC/1/8, Annex III, para 34).
96
WIPO/GRTKF/IC/2/5.
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legislations. More than not contradicting existent pieces of legislation, traditional knowledge
protection should further not contradict the objectives of other relevant legal instruments. To quote
the wording of the WIPO document: “Nothing in these principles shall be interpreted to affect the
interpretation of other instruments or the work of other processes which address the role of
traditional knowledge in related policy areas, including the role of traditional knowledge in the
conservation of biological diversity, the combating of drought and desertification, or the
implementation of farmers´ rights as recognized by relevant international instruments and subject
to national legislation” (WIPO/GRTKF/IC/7/5, box A.7).

These last two principles, the principle of consistency with existing legal systems and the principle
of respect for and cooperation with other international and regional instruments and processes, i.e.
the two principles seeking compatibility with existing legal rules, are likely to be the most
problematic principles set up by the WIPO. Compatibility is sought solely through the adaptation of
the regime concerning traditional knowledge protection. Thereby traditional knowledge protection
has been put into an inferior position compared to other intellectual property and related regimes.
Although this approach might lead to a greater acceptance of traditional knowledge principles, it
hinders every correction in direction of existing laws. The relationship between traditional
knowledge and other regimes, like the relationship between CBD and TRIPS is both legally and
politically very complex and has to be examined critically. For instance, as shown in the previous
chapter, TRIPS being the politically and economically more powerful instrument does not
necessarily mean that CBD, is legally inferior. It is, in any case the lex posteriori.

Therefore, any new instrument dealing with the protection of traditional knowledge, should (at
least in theory) have the power to overrule prior instruments and thereby serve the evolution of
law. Traditional knowledge protection and existing intellectual property regimes are interconnected
and share a common development. If it is regarded as a principle that traditional knowledge
protection must build upon existing IP law, IP laws will not be changed in order to accommodate
the objectives traditional knowledge protection and the gap between the politically and
economically stronger IP regimes and the much weaker cause of traditional knowledge protection
will only deepen.

7. Principle of Respect for Customary Use and Transmission of Traditional Knowledge

The WIPO seeks its traditional knowledge protection system to “respond to the traditional context,
the collective or communal context and inter-generational character of its development,
preservation and transmission, its relationship to communities cultural and social identity and
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integrity, beliefs, spirituality and values, and constantly evolving character within the community”
(WIPO/GRTKF/IC/7/5, box A.9).

2.2.2 Convention on Biological Diversity (CBD) – Bonn Guidelines on
Access to Genetic Resources and Fair and Equitable Sharing of the
Benefits Arising out of their Utilization

In April 2002, the sixth meeting of the Conference of the Parties of the Convention on Biological
Diversity (CBD) adopted the “Bonn Guidelines on Access to Genetic Resources and Fair and
Equitable Sharing of the Benefits Arising out of their Utilization” (hereafter referred to as the Bonn
Guidelines).97 The Bonn Guidelines were drafted in order to assist the parties of the CBD when
developing and drafting legislative, administrative and policy measures on access and benefitsharing, developing contractual and other agreements under mutually agreed terms for access and
benefit- sharing (WIPO/GRTKF/IC/7/9, para 26). Among the objectives of the Guidelines there is
the development of mechanisms and access and benefit-sharing regimes that recognize the
protection of traditional knowledge, innovations and practices of indigenous and local communities,
in accordance with domestic laws and international legal instruments. Thus the Guidelines should
contribute to poverty alleviation and the achievement of food security, global health-care and
cultural identity (c.f. 11 (j,k) Bonn Guidelines). The Bonn Guidelines were drafted in the spirit that
sustainable development should not be in contradiction, but rather supportive to the protection of
biological and cultural (traditional knowledge) diversity.98

Although the Bonn Guidelines are not legally binding, they have been unanimously adopted by
some 180 countries, a fact which does give them a certain authority and a clear evidence of an
international will (c.f. Secretariat of the Convention on Biological Diversity, 2002: IV).

The most relevant principles inherent in the Bonn Guidelines are the following:

1. Prior Informed Consent

The Bonn Guidelines foresee that before collecting any genetic material, the collector should obtain
a written agreement that indicates the prior informed consent of thr national government of the
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The Bonn Guidelines were adopted as part of the Decision VI/24 of the Conference of the Parties, CBD,
Sixth Meeting, April 2002.
98
For a general overview on the Bonn Guidelines see e.g. Tully (2003: 84-98) and Secretariat of the
Convention on Biological Diversity, 2002.
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country of origin (Art 24 ff Bonn Guidelines). Moreover, if genetic resources and/or traditional
knowledge99 of an indigenous community or indigenous communities are involved, the prior
informed consent of this community or these communities will normally also be required, provided
it is appropriate to the circumstances and subject to domestic legislation (Art 26 (d) Bonn
Guidelines). According to Art 31 of the Bonn Guidelines, established legal rights of indigenous and
local communities associated with relevant genetic resources and related traditional knowledge
should be respected and the “prior informed consent of indigenous and local communities and the
approval and involvement of the holders of traditional knowledge, innovations and practices should
be obtained, in accordance with their traditional practices, national access policies and subject to
domestic laws.” The competent national authority or authorities that have the power to grant prior
informed consent may delegate this power to other entities, as appropriate (Art 15 Bonn
Guidelines). National procedures to obtain prior informed consent should facilitate the involvement
of all relevant stakeholders from the community to the government level and it should be aimed to
design the relevant procedures with simplicity and clarity (Art 30 Bonn Guidelines).

In short, the Bonn Guidelines foresee the requirement to obtain prior informed consent from the
country of origin. To obtain prior informed consent of indigenous or local people is required only in
cases where it is “appropriate” and is subjected to national law.

2. Mutually Agreed Terms

The fair and equitable sharing of benefits – as foreseen by the CBD (see Art 15 para 7) – shall be
upon mutually agreed terms. The Bonn Guidelines lay down some basic requirements for the
development of such mutually agreed terms, such as for instance: legal certainty and clarity;
minimization of transaction costs; development of different contractual obligations for cases of
different resources and for different uses; “in-writing” requirement (see Art 42 Bonn Guidelines).
Typical mutually agreed terms could include whether indigenous knowledge has been respected,
preserved and maintained; and whether the customary use of genetic resources in accordance with
traditional practices has been protected and encouraged (Art 44 (g) Bonn Guidelines).

3. Benefit Sharing

The collector should obtain a written agreement prior to the collection of genetic material and
related knowledge containing a provision about the benefits (monetary and non-monetary) the
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The Bonn Guidelines explicitly clarify that the permission to access genetic resources does not necessarily
imply permission to use associated knowledge and vice versa (see Art 37 Bonn Guidelines).
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collector will share with the provider(s) of the material (Art 45 ff Bonn Guidelines). Benefits (which
can be of a monetary or non-monetary nature, time-framed near-term, medium-term or long-term)
should be distributed fairly and equitably to all those who have been identified as having
contributed to the resources and the related process (including possible indigenous and local
communities).

4. Process Participation of Indigenous and Local Communities

The Bonn Guidelines call for mechanisms and competent national authorities to ensure that local
and indigenous stakeholders, among others, effectively participate in relevant processes. Decisions
and processes should be available in a language understandable to the local and indigenous
communities in question (Art 14 (g,h) Bonn Guidelines).

5. Protection of Traditional Use

The Bonn Guidelines require parties and stakeholders to ensure that the commercialization or any
other use of genetic resources do not prevent the traditional use of these resources (Art 16(a) (iii)
Bonn Guidelines).

Similarly to the principles set up by the WIPO, the Bonn Guidelines also seek harmony with other
international agreements. The Guidelines should be applied without prejudice to the access and
benefit-sharing agreements of the FAO International Treaty for Plant Genetic Resources for Food
and Agriculture and the work of the WIPO on issues of relevance (Bonn Guidelines, para 10; see
also WIPO/GRTKF/IC/7/9, para 26). The Bonn Guidelines also consider the possible role of
intellectual property rights in contractual access and benefit-sharing agreement. Thus, the
contractual terms may include a provision for the use of IP rights (Bonn Guidelines, para 43); for
the question whether IP rights may be sought, and if so under what conditions (Bonn Guidelines,
Appendix I); for monetary benefits, which may include joint ownership of IP rights (Bonn
Guidelines, Appendix II).

One of the main weaknesses of the Bonn Guidelines in terms of traditional knowledge protection
lies in the fact that it is based on the CBD and is therefore in the first place a forum for the
protection of biological diversity and not traditional knowledge. Traditional knowledge is mainly
protected for its role as guardian of genetic diversity and not for itself. This ancillary function of
traditional knowledge protection is a major problem, which weaves through not only the discussion
on the Bonn Guidelines, but the discussion of traditional knowledge protection in general. The CBD
and the Bonn Guidelines are instruments seeking to protect biodiversity in the first place and to put
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the sovereignty over biological resources into the hands of (nation) states. So for every potential
inquirer, the first contract partner is the state, and those state authorities which are thought to
grant prior informed consent primarily, not indigenous communities or indigenous representatives.
The language of the Bonn Guidelines often reduces the role of indigenous communities to the role
of an observer merely with the right of information and representation, instead of having the role of
negotiator and decision maker. See for instance Art 16 (a) (vi,vii) which states:

Contracting Parties which are countries of origin of genetic resources, or other Parties
which have acquired the genetic resources in accordance with the Convention, should:

[…]
Establish mechanisms to ensure that their decisions are made available to relevant
indigenous and local communities and relevant stakeholders, particularly indigenous and
local communities;

Support measures, as appropriate, to enhance indigenous and local communities´ capacity
to represent their interests fully at negotiations [emphasis added].

This formulation does not guarantee that state decisions cannot be rendered contrary to the
interest of indigenous and local groups, provided that they have received information abou the
decision and been given the opportunity to represent their interest in negotiations.

2.2.3 United Nations Working Group on Indigenous Populations100

The issue on the rights of indigenous peoples can be viewed as a human rights issue or at least as
an issue closely related to human rights protection. In the last two decades, the question of the
rights of indigenous peoples has gained importance in general on the international level, and
specifically through the establishment of the United Nations Working Group on Indigenous
Populations (WGIP) of the Sub-Commission on the Promotion and Protection of Human Rights, in
1982. This development was further strengthened by the proclamation of the International Decade
for Indigenous Peoples (1995-2004) by the United Nations General Assembly, the establishment of
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For a further description on the United Nations Working Group on Indigenous Population and the
International Movement of Indigenous Peoples see below at 3.2.
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the Permanent Forum on Indigenous Issues (2000),101 and the appointment of a Special
Rapporteur on the situation of the human rights and fundamental freedoms of indigenous peoples
by the Commission on Human Rights (2001).102

The inauguration of the Permanent Forum on Indigenous Issues, during the International Decade
of the World´s Indigenous Peoples, can indeed be regarded as a “new chapter in the history of
indigenous

peoples

at

the

United

Nations”

(Kofi

Annan,

cited

online

at

http://www.unpo.org/news_detail.php?arg=01&par=89,last visited May 14, 2005), since for the
first time a platform was created which gives a regular representation of indigenous peoples at the
UN, invited to sit among the nations of the world as equal partners. The Forum also constitutes a
novelty within the structure of the UN, because its mandate is holistic in nature, any matters that
might be of interest for indigenous peoples are open for debate, without being broken into
specified

bits

of

subject

matters

(compare

Julian

Burger

cited

Online

at

http://www.unpo.org/news_detail.php?arg=01&par=89, last visited May 14, 2005).

On the financial level, the United Nations has established two funds to aid the issues of indigenous
peoples: The United Nations Voluntary Fund for Indigenous Populations to assist indigenous
representation at the Working Group on Indigenous Populations,103 and the Voluntary Fund for the
International decade of the World´s Indigenous People.104

In 1995 the UN Commission for Human Rights, jointly with the Economic and Social Council has
established the Working Group on the Draft Declaration on the Rights of Indigenous People
(WGDD) and mandated it with the adoption of a Draft Declaration on the Rights of Indigenous
Peoples during the International Decade of the World´s Indigenous Peoples.105,
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See E/RES/2000/22; E/DEC/2001/316.
See Commission on Human Rigts Resolution 2001/57, 76th meeting, April 24, 2001.
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See General Assembly Resolution 40/131, December 13, 1985; General Assembly A/55/202, July 18,
2000; Economic and Social Council, E/CN.4/Sub.2/AC.4/2000/4, June 7, 2000. See further General Assembly
Resolution 50/156, 97th plenary meeting, December 21, 1995, which has decided that the Voluntary Fund
should also be used to assist indigenous representatives authorized to participate in the deliberations of the
open-ended inter-sessional Working Group of the Commission of Human Rights on the Draft United Nations
Declaration on the Rights of Indigenous Peoples (established by the Commission in its resolution 1995/32,
53rd meeting, March 3, 1995). The mandate of the Fund was further expanded through General Assembly
Resolution 56/140, December 19, 2001, deciding that it should also be used for the assistance of indigenous
observers at the sessions of the Permanent Forum on Indigenous on Indigenous Issues.
104
See E/CN.4/Sub.2/AC.4/2000/3.
105
See Commission on Human Rights Resolution 1995/32 and Economic and Social Council Resolution
1995/32.
106
For general commentaries on the Draft Declaration see for instance Sanders (1994); Turpel (1994); Daes
(1995); Nunes (1995).
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The Draft Declaration is an as yet unbinding legal instrument to set minimum standards (see Art
42) for the protection of indigenous peoples around the world. It does not in detail govern the
rights of indigenous peoples to their traditional knowledge. However, it explicitly states that
“indigenous peoples are entitled to the recognition of the full ownership, control and protection of
their cultural and intellectual property. They have the right to special measures to control, develop
and protect their sciences, technologies and cultural manifestations, including human and other
genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions,
literature, designs and visual and performing arts” (Art 29).

Article 29 suggests that the traditional and indigenous knowledge-related concerns worldwide have
reached the agenda at the UN. However, the current wording of Article 29 –like the efforts of other
forums, especially the WIPO – clearly shifts the whole problem into the proprietary realm. The
language of Article 29 evokes the divisions of mainstream intellectual property regimes. During the
latest, i.e. the tenth session of the working group on the Draft Declaration, no single proposed text
of Article 29 was found to be satisfactory to all delegations. The debate, which followed Mexico’s
submission for a revised proposal, co-sponsored by Venezuela and Guatemala, was centered
specifically on the terms “intellectual property” and “genetic resources”. No consensus was reached
regarding these terms, which therefore currently appear in square brackets in the text (see
E/CN.4/2005/89, para 38-39).

The Draft Convention also rules that indigenous peoples have the right to the diversity of their
cultures and traditions (Art 16); to their traditional medicines and health practices (Art 24); to
maintain and strengthen their spiritual and material relationships with lands and resources (Art
25); to control and use these lands and territories, including restitution of land and resources,
environmental conservation and restoration, the full recognition of their laws and customs, and the
right to determine priorities for the development of land use and the utilization of resources (Art
26, 27, 28, 30); to maintain their political, economic and social systems, and to engage freely in all
their traditional and other economic activities (Art 21); to set priorities and strategies for exercising
their right to development (Art 23). Furthermore, indigenous peoples must have to participate fully,
at all levels of decision-making, in matters affecting their right, lives and destinies (Art 19), and –
through procedures determined by them – in devising legislative or administrative measures that
may affect them (Art 20). In addition, the Draft Declaration grants indigenous peoples a wide range
of rights concerning self-determination, determination of citizenship, institutional and judicial
structures (Art 32-36), and guarantees of the enforcement of the Draft Declaration (Art 37-41).
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2.3 The different possible approaches
The following outline will give a survey of the main approaches currently discussed in the field of
traditional knowledge protection. Not all the approaches described reflect the views of either the
author of the present work or of the institutions described herein, but are springboards for
discussion. The outline should give a basic understanding of the direction traditional knowledge
protection is currently taking.

2.3.1 Protection of Traditional and Indigenous Knowledge within
Intellectual and Industrial Property Regimes

There is an understanding that traditional knowledge or at least some of its elements can be
protected by existing intellectual property institutions (WIPO/GRTKF/IC/3/8, 2002: 10). In order to
illustrate this approach, the WIPO document draws a fable of an Amazon tribe shaman (pajé which
is the tupi-guarani word for shaman) who performs medical services. The fable describes the pajé
examining the patient, subsequently entering his garden, collecting some leaves, seeds and fruits,
mixing these plant materials according to a method only he knows and preparing a potion
according to a recipe of which he is the sole holder. While administering the potion to the patient,
the pajé performs prayers and a religious healing dance. He may also inhale a smoke of the leaf of
a magical plant. The potion may be stored and served in a vase ornamented with symbolic designs
and the pajé might also wear ceremonial garments during the healing ceremony.

Subsequently, the WIPO document indicates that existing intellectual property regimes can be
utilized to protect most, if not all, of these elements.107 The examples of the document are
indicated below:
-

the different plants from which the pajé has made the potion may be protected under a
plant variety protection system, provide that the plants are stable, distinct and uniform;

-

the formula of the potion can be subject of a patent, provided it is new, inventive and
subject of industrial application, or as undisclosed information;

107

Similarly, Pires de Carvalho (1999), has suggested that it was possible to „build a road from the shaman´s
hut to the patent office“, i.e. many features of intellectual property law are only mistakenly seen as obstacles
for the use of patent and related rights for the protection of traditional knowledge and that several elements of
traditional knowledge can be protected by traditional intellectual property mechanisms. However, he
acknowledges that this attempt could not be entirely satisfactory, since it would miss the holistic nature of
traditional knowledge.
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-

the use and the dosage of the potion can be protected by a patent, under the laws of a few
Committee Members which make patents available for new uses of substances as well as
for new and inventive therapeutic methods;

-

the prayer, once fixed, could be copyrighted;

-

the performance, once fixed, can be protected by copyright-related rights, and the shaman
can be accorded the right to authorize the fixation of the performance;

-

the vase containing the potion can be patented or protected under a utility model
certificate if it has new and inventive functional features, or if it does not, it can be
protected under an industrial design system;

-

the designs on the vase and on the garments can be protected either by the copyright or
by the industrial design systems (WIPO/GRTKF/IC/3/8, 2002: 10-11).

This kind of approach – which also does not seem to be followed by the WIPO later on (see for
instance WIPO/GRTKF(IC/5/8, para 107) – entirely misses the point of traditional knowledge
protection. First of all, the protection of separate elements of traditional knowledge, as indicated
above, seems to be in itself at least problematic, if not impossible. Reasons for this impossibility are
manifold:
-

The plant variety protection system is designed for the protection of mostly industrially
bred plant varieties, and not for wild plants. Although the native Amazon nations do create
gardens and other man-made agricultural resource units, their plant management is to a
great extent harmonized with wildlife and wild growing plants. This sort of system
necessarily uses many plants in many ways, and the use of plants is growing and changes
just as natural evolution does. The goal is not the creation of “new, stable, distinct and
uniform” plants, but rather the creative and flexible use of the healing powers of plants.

-

To protect the shaman´s potions through a patent would only work if the shaman used
stable substances as western physicians subscribe drugs available in pharmacies (like
Aspirin® for headaches, certain anti-biotics for certain infections). But does traditional
medicine not work rather like the system of homeopathy of Samuel Hahnemann, where the
condition of the patient as a whole is treated instead of a certain illness?108 In that case, if
the treatment seeks to cure the overall condition of the patient, taking into account his or
her entire physical, psychological, social and spiritual condition, the medicine cannot
possibly be described in technical terms, as required for a patent application.

-

Would anyone dare to seek copyright protection for the Christian “Our Father” or the
Judaistic “Hear, O Israel” or the Islamic “Praise Be to God”?109 Why would a pajé do so with
his ancestors prayers?

108

On the work and life of Hahnemann see e.g. Jütte, (2005); Hahnemann, (2003).
For the text of these three main prayers of the Christian, Judaistic and Islamic religions see (Slezin/
Gwathmey/Cliff, 1995; Einiger/Lukács, 1988).
109
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-

The performance, in order to be protected by copyright-related rights, would need to be
performed in a set choreography or outline. A shamanic ritual dance however is rendered in
order to achieve a different level of consciousness.110 The sounds and movements of the
dancer are not in themselves the goal of the performance, but rather a psychological and
spiritual technique.

-

True, the vase, the designs on the vase and the garments of the shamans could
theoretically be protected as some categories of main-stream IP systems (like utility model
or industrial design system). However the problematic question of the IP protection of
religious values (again) must arise (see above the remark on the copyright protection of
prayers).

Second, as even the WIPO document (WIPO/GRTKF/IC/3/8, 2002: 14) acknowledges, traditional
knowledge cannot be protected within existing intellectual property regimes if the protection
attends to the holistic nature of traditional knowledge111. The elements of traditional knowledge, as
the fable above also indicates, are intertwined and not separable during their practical application.
The elements come from different fields of knowledge (botany, medicine, religion, art, psychology
and spirituality) and are not only interconnected but share a common evolution. Traditional
knowledge also rarely meetS the level of formality, which for instance a patent application requires
and does not make as much sense in technical terms as it does within its overall cultural and
spiritual context.

Third, and probably most important, this approach contradicts the preservation goal of the
traditional knowledge protection. If one forces the remaining shamans of the world to file patent
applications, because that is the only way to protect their traditional knowledge from third party
misuse or misappropriation, it is likely that precisely the tradition and the related knowledge we
wanted to protect in the first place will be lost, and destroyed through the very same procedure.
The Crucible Group (2001) has formulated a similar thought: “Once you have done to indigenous
and local knowledge whatever is necessary to make it fit into the IP mould, it would not be
recognizable as indigenous and local knowledge anymore”.
110

For instance, Lewis-Williams/Pearce (2004: 95) write about the San dancing ceremonies: ”the dance itself
[…] was a ritualized activity that made contact with the spirit world”. For a further example and description
see e.g. Uccusic (2001: 123-129).
111
See further WIPO/GRTKF/IC/5/8, para 107 which states: “The possibility of protecting separately some
aspects of TK does not fully cover the identified need for protection of TK. Traditional knowledge is not the
mere sum of its components: it is the consistent and coherent combination of those elements into an indivisible
piece of knowledge and culture. For the pajé, needless to say, the merit of the healing resides in the
combination of the extract with the religious rituals, and not on the potion individually. The features of the
several IP mechanisms […] do not accept such a combination of elements of knowledge as a subject matter. It
may be necessary, therefore, to design a system that responds to the holistic nature of TK […]” [emphasis
added ].
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Nevertheless, a number of pieces of national legislations have been identified, which use existing IP
rights to protect traditional knowledge or related subject matters. Some of the examples evoked by
the WIPO are indicated below:112
-

Patent rights.113 Innovations based on and within the traditional knowledge system can be
protected by patents,114 or a well-functioning patent system can contribute to illegitimate
patent rights not being granted to non-novel traditional knowledge-based subject matter.

-

Copyright and related rights.115 Copyright and related rights were shown to be useful for
the protection of the expression of traditional knowledge116 in cases where this expression
was either recorded in a fixed form or for protection against the illicit recording of
traditional knowledge.117

-

Trade mark rights.118 Distinctive signs, symbols and terms associated with traditional
knowledge have been protected as trade marks and have been safeguarded against third
parties’ trade mark claims (for example, the logo of the Kyana Aboriginal Cultural Festival
has been registered by the indigenous artist who designed it).119

-

Geographical indications or collective/certification marks. Products manufactured through
traditional technologies, including products associated with a particular geographic region
or community can be protected through a system of geographical indications or
collective/certification marks.120

In a broader sense of the notion intellectual property, the following legal institutions can also be
regarded as IP laws which can be used for the protection of traditional knowledge (for more on
these institutions see below):
112

See generally WIPO/GRTKF/IC/7/6, para 17; WIPO/GRTKF/IC/4/15, para 114 (ARIPO);
WIPO/GRTKF/IC/3/16, page 3 and WIPO/GRTKF/IC/1/8, Annex IV, page 6 (European Community);
WIPO/GRTKF/IC/4/15, para 158 (Argentina); WIPO/GRTKF/IC/4/15, para 155 (Republic of Korea);
WIPO/GRTKF/IC/4/15, para 128 (United States of America).
113
Examples of patent rights for the use of traditional knowledge protection were submitted by Kazachstan,
VietNam and the Russian Federation (see WIPO/GRTKF/IC/5/INF2, Annex 1).
114
For example, China has granted 4479 patents for Traditional Chinese Medicine (TCM) in 2002 (see
WIPO/GRTKF/IC/7/6, para 17.)
115
Examples of copyright and related rights for the use of traditional knowledge protection were submitted
by Australia and Canada (WIPO/GRTKF/IC/5/INF2, Annex I), Costa Rica, Indonesia, New Zealand, Qatar,
Samoa, Uruguay and the European Community. Hungary – responding to WIPO/GRTKF/IC/2/5 – informed
that the Hungarian Copyright Act (Law No. LXXVI of 1999) excludes expressions of folklore from
protection under copyright law (see WIPO/GRTKF/IC/5/7, para 14).
116
Remark: The protection of traditional knowledge and cultural expressions is legally quite a different matter
from the protection of traditional botanic knowledge, as is therefore only marginally dealt with within the
framework of this thesis.
117
For legal and policy options for the protection of traditional cultural expressions see
WIPO/GRTKF/IC/6/3.
118
For examples provided by Canada, Mexico and VietNam see WIPO/GRTKF/IC/5/INF2, Annex 1.
119
For the case study see WIPO/GRTKF/STUDY/2, page 13.
120
For example, Vietnam is establishing geographical indications to protect traditional Vietnamese pickled
food products, which are associated with a particular geographic region (see WIPO/GRTKF/IC/7/6, para 17).
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-

Unfair competition and trade practices laws. Such laws were used to take action against
false claims of indigenous authenticity or other claims that a product is produced by or
associated with a particular traditional community (WIPO/GRTKF/IC/7/6, para 17).

-

The law of confidentiality and trade secrets. These were used for the protection of nondisclosed traditional knowledge, such as sacred or otherwise secret traditional knowledge,
as confidential or undisclosed information. Remedies have been awarded for breach of
confidence in contravention of customary laws (WIPO/GRTKF/IC/7/6, para 17).121

2.3.2 Grant of Exclusive sui generis Rights over Traditional Knowledge

Even though the protection of traditional knowledge through established intellectual property rights
seems not to fit its specific nature, the notion of exclusivity of (at least some) knowledge, as Pires
de Carvalho (2003: 18) suggests, seems not to be alien to indigenous thinking. Traditional societies
have developed some mechanisms to prevent free-riding and misappropriation of their knowledge
by both internal competitors and outsiders. Such mechanisms include rites and initiations (Pires de
Carvalho, 2003: 13), the use of magic122 (Suchman, 1989: 1273-1275)123 and in order to avoid
outsiders learning and copying the knowledge, the refusal to communicate with outsiders (Pires de
Carvalho, 2003: 13-14). Therefore we must ask the question what will happen if we replace “magic,
social barriers and secrecy as measures” (Pires de Cavalho, 2003. 14) to protect knowledge with an
exclusive right for traditional knowledge holders compatible with mainstream intellectual property
regimes.

Similarly to common intellectual property right, granting exclusive property right for a defined area
of subject matter, there is the theoretical option to grant similarly exclusive rights for traditional
knowledge for a defined scope of protection. In this case the right would have to be sufficiently
121

For examples of countries using the field of unfair competition and trade secret law for the protection of
traditional knowledge see Canada, Hungary, Indonesia and the United States of America (see
WIPO/GRTKF/IC/5/7, para 14).
122
The use of magic in traditional societies as an alternative for legal control in society is not only reported in
connection with traditional knowledge. Zips (2003, 191-206) e.g. describes Obeah or Science as a spirituell
system used as a form of socio-legal sanction among the Jamaican maroons. As Hansley Charles Reid (cited
by Zips, 2003: 193) says: „[...] if someone steal a pig, we could also use science. We don’t have to use a gun,
or a knife or a sword. Yes, science control“.
123
Suchman (1989: 1272) claims that “[t]he structure of preliterate society renders conventional intellectual
property protections ineffective. Typically, such cultures lack both written records and formal government. As
a result, western-style patent and copyright laws, which require elaborate documentation and bureaucratic
enforcement, are not feasible”. However, as Suchman further suggests traditional communities nevertheless
do not lack protection against the copying and the imitation of knowledge, but shamans for instance might use
layers of magic to protect (and to enhance the value of ) his or her knowledge. Thus the operations of magic
substitute in a certain way formal legal structures.
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distinct and the owners and/or custodians of the rights similarly clearly defined (individual or
collective/communal ownership, in both cases clearly defined entitlements would be required). Such
exclusive property rights for the protection of traditional knowledge could theoretically be
undertaken in a variety of ways (see for instance WIPO/GRTKF/IC/7/6, para 15). Exclusive rights
for traditional knowledge holders would need to draw experience from the conventional forms of IP
rights, but by creating a sui generis right for traditional knowledge, it could be tailored to suit the
characteristics of traditional knowledge better. This is considered to be the “mechanism most
associated with IP policy and legislation, although in most cases embedded in a larger system of
associated mechanisms, like moral rights, rights to equitable remuneration, compensation and
benefit-sharing, unfair competition and similar wrongs (WIPO/GRTKF/IC/7/6, para 15).

It is hoped that a sui generis right designed for the protection of traditional knowledge will be
compatible with existing IP rights, especially through a common denominator, which is
exclusiveness, i.e. the right of the knowledge holder to exclude third parties from any use of the
piece of knowledge in question. At the same time, a sui generis right can be tailored to fit the
unique characteristics of traditional knowledge. These unique characteristics can be described as
follows (see WIPO/GRTKF/IC/5/8, para 108):
-

The spiritual and practical elements of traditional knowledge and the cultural identification
of its holders are intertwined and thus inseparable.

-

Traditional knowledge is constantly evolving and it develops as a response to
environmental, cultural and social changes.

-

Traditional knowledge covers different cultural and technical fields.

-

Traditional knowledge is usually not created through a formalized and systematic procedure
and its full nature and system may only be apparent with a greater understanding of the
cultural context.

In order to develop an adequate sui generis system of protection, it will be necessarily to identify
the elements the system must contain in order to be effective. Below a brief outline of these
elements will be given, based on the approach and the outline given in the document
WIPO/GRTKF/IC/5/8, (para 117).
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2.3.2.1 Elements of a Sui Generis System
1. Policy Objective of the Protection

The policy objectives of a sui generis protection for traditional knowledge can vary: the protection
can be of a defensive nature, or may embrace a larger goal, like the conservation of cultural
diversity (analogous to the goal of the CBD to conserve biological diversity). The goal of a sui

generis protection could also become the appropriate commercialization of traditional knowledge.
However, in order to guarantee international consistency, there has to be an agreement on the
fundamental question of whether it is intended to recognize the proprietary and exclusive nature of
traditional knowledge protection. Should the protection be intended to be of a different nature
altogether, closer to cultural preservation, the question is more likely to remain on the national
level.

2. Subject Matter. Additional Requirements of Protection

As for the second element for a sui generis protection, members of the IGC diverge how the
subject matter of the protection should be described. Similarly to the copyright regime, this could
be an illustrative list of works eligible for protection, or in analogy with the patent regime, this could
be an abstract concept, to be interpreted and applied at the practical level. More specifically in
terms of traditional knowledge, there could be the option to include all kinds of traditional
knowledge or more restrictively, to confine protection to traditional knowledge related to the
technical aspects of biodiversity (the later approach would exclude, for instance, cultural
expression). When deciding the question on the subject matter, the holistic nature of traditional
knowledge should again be kept in mind and any decision to break holistic traditional knowledge
into some of its components must remain with the holders of traditional knowledge.

Member states must also clarify whether traditional knowledge in its broad sense may need to meet
certain additional criteria in order to become eligible for protection. In this respect the question on
the loss of any protection for traditional knowledge through entering the public domain and its
relationship with the concept of commercial novelty will become relevant.
3. Owners of the Rights

Probably one of the most difficult points of discussion relates to the question who should be entitled
to protection arising from rights protecting traditional knowledge and its holders. While intellectual
property rights are granted to the originators, the originators of traditional knowledge are in most
instances not individual authors, investors etc, but the community. The rationale of IP regimes
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would thus suggest that traditional knowledge protection should be vested in communities.
However, at this point a number of problems arise:
- In order to grant rights for indigenous or local communities, these communities must have
legal personality. However, most indigenous communities lack legal personality, both on
the level of national and international law. A solution for this problem could be found in
analogy with the Paris Convention (Art 7bis) which provides for the protection of collective
marks belonging to associations which do not possess an industrial or commercial
establishment, provided their existence is not contrary to the law of the country of origin.
-

Many pieces of traditional knowledge cannot be attributed to a single, clearly defined
community. The suggestion of the WIPO to consider anti-trust and competition questions in
this regard,124 cannot help with the difficulties of finding the origin of a certain piece of
traditional knowledge in the first place. Here we must count with a number of cultural
overlaps and difficulties to track down the history and the origin of traditional knowledge.

-

The problem would be aggravated if traditional knowledge is held by an indigenous or local
community which extends national borders. In this case, given that the protection would be
designed like an IP rights, the community would need to obtain the recognition of its rights
in different countries. The WIPO suggests a possible analogy with the problem of
homonymous geographical indications for wines, for which the TRIPS Agreement provides
for a WTO member “to determine the practical conditions under which the homonymous
indications in question will be differentiated from each other, taking into account the need
to ensure equitable treatment of the producers’ concerns and that consumers are not
mislead” (WIPO/GRTKF/IC/5/8, para 131).

-

The fact that traditional knowledge is generally created within a community does not
necessarily mean that it cannot or that it can never be vested in an individual. However,
should rights relating to traditional knowledge be attributed to a single person, it must be
taken into account how rights and obligations are distributed within the community
according to the communities (customary) law. In an Australian case concerning the rights
of an Aboriginal peoples, an interesting court decision was provided for such a case
scenario (see Bulun Bulun & Anor v. R & T Textiles Pty Ltd). The case arose from the claim
of Mr John Bulun Bulun, a Ganalbingu Aboriginal artist, whose copyright was infringed
through the importation and sale of printed clothing fabric. His claim was satisfied.
However, Mr Milpurrurru, another member of the Ganalbingu people, continued the action
as a test case on the communal intellectual property rights of indigenous peoples in
Australia. He claimed the unauthorized representation of Ganalbingu art not only infringes
the rights of a single person, but “threatens the whole system and ways that underpin the
stability and continuance” of their entire society. The Court found, expressly following the

124

See further WIPO/GRTKF/IC/4/8, para 63 and WIPO/GRTKF/IC/4/15, para 141.
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Canadian jurisprudence in this area, that a fiduciary relationship between Mr Bulun Bulun
and the Ganalbingu people existed, therefore, since Mr Bulun Bulun has successfully
enforced his copyright, there was “no occasion for the intervention of equity to provide any
additional remedy to the beneficiaries of the fiduciary relationship” (Blakeney, 1999: 6-7).
-

The WIPO further suggests the idea of the designation of the State as the custodian of the
interests and rights of traditional knowledge holders, instead of attributing the rights to the
communities themselves. The realization of the later approach would constitute a relapse
into a new kind of indigenismo politics, where the role of the state towards indigenous
peoples would once again become that of a guardian of a cultural homogenization process.
It could well signal the end of indigenous self-determination.125

4. The Nature of the Rights

The rights designed for the protection of traditional knowledge must protect a wide areas of
knowledge: from artistic and literary works to technical, botanical and medical knowledge. In terms
of mainstream intellectual property rights, this would mean a combination of the features of
copyright (comprising material and moral rights) and related rights with the features of intellectual
property. As for the enforcement of the rights, WIPO states that “[t]he availability of differentiated
enforcement measures should be independent of the holistic nature of the protected knowledge,
thus allowing right holders to enforce their rights in specific elements of infringed TK”
(WIPO/GRTKF/IC/5/8, para 134).

5. Acquisition of Rights

The acquisition of rights is a crucial issue in the field of traditional knowledge protection, since it
determines the availability of legal protection for indigenous peoples. The basic options are: 1) total
lack of legal formalities; 2) filing of the compilation of TK data with a (governmental) agency with
declaratory effect; 3) filing of the compilation of TK data with a (governmental) agency with
constitutive effect. While the first option would undoubtedly be best available for indigenous
people, it would also raise problems of evidence. To a certain extent the problem of evidence could
be solved through the establishment of a (governmental) agency, where traditional communities
could strengthen their claims against infringements through a declaratory registration serving as
evidence (second option). The role of the registration system however could become more, if the
effect of the registration of TK had constitutive effect, i.e. it would create a strong legal
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For the historic development of indigenismo and the struggle for indigenous self-determination see for
instance Yastar (1998); Kuppe (1994); Dostal (1975).
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presumption of the validity of the TK rights (third option). Although this third option could create
legal certainty regarding the registered pieces of knowledge, it would at the same time put great
pressure on traditional knowledge holders to register their rights and would put unregistered
traditional knowledge into an even weaker legal position than it had had prior the establishment of
the registration system. A formal registration system would generally have the disadvantage of
pressuring indigenous communities to alter their relationship with their knowledge systems (oral
tradition and community-based fostering of the knowledge versus written registration at a state
agency).

6. Administration and Enforcement of Rights

Remedies against the infringement of traditional knowledge rights must be effective and available
to indigenous communities, and because of practical difficulties these communities are likely to
have with the enforcement of their rights, the possibility raised by the WIPO to administer these
rights through a “distinct mechanism, possibly a collective or reciprocal system of administration, or
a specific role for government agencies in monitoring and pursuing infringement of rights”
(WIPO/GRTKF/IC/5/8, para 145) must be taken into serious consideration. Regarding remedies,
state assistance in the enforcement of rights of traditional knowledge holders against third parties
(which are likely to have a stronger legal representation) might be an option to welcome.

7. Expiry and Loss of Rights

Traditional knowledge rights could be granted for an indefinite period of time or could be
established for a predefined period of time (especially if TK is established upon an initial act of
commercial exploitation. Both solutions can be found in currently existing legislations (see
WIPO/GRTKF/IC/5/8, FN 123,125).

2.3.3 Unfair Competition – Misappropriation

One concept, compatible with existing IP regimes, moreover rooted in IP law (mainly in the law of
unfair competition, and related concepts of unfair enrichment), yet of sui generis nature, is
misappropriation. Many of the mainstream legal systems have a well-established norm against
misappropriation of intangible assets (such as goodwill, reputation, know-how and trade secrets),
often viewed as part of the law of unfair competition. To use the suppression of misappropriation
as a main organizing principle for traditional and indigenous knowledge protection, has been
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discussed within WIPO as a notion which is both complementary to and supportive of existing IP
approaches and one which could foster the necessary diversity of laws already protecting TK (see
WIPO/GRTKF/IC/7/5, para 38-54). The term misappropriation has been frequently used by TK
holders, also inside the WIPO Committee, such as the Aboriginal and Torres Strait Islander
Commission (ATSIC), the Foundation for Aboriginal and Islander Research Action (FAIRA),
Assembly of First Nations (AFN), Call of the Earth (COE), Canadian Indigenous Biodiversity Network
(CIBN), Coordinating Body of Indigenous Organizations of the Amazon Basin (COICA), Indigenous
Peoples’ Caucus of the Creators Rights Alliance, Hoketehi Moriori Trust, Rekohu, Aotearoa (New
Zealand), International Indian Treaty Council (IITC), the Kaska Dena Council (KDC) and the Saami
Council (see WIPO/GRTKF/IC/6/14, para 228). The term has been used to describe acts of third
parties which raise the need for legal protection. In particular, three aspects of misappropriation
have been expressed by the Committee: third parties acquiring illegitimate IP right over traditional
knowledge; acquisition of traditional knowledge without prior informed consent, where such
consent is required; and commercial free-riding, or the inequitable use of traditional knowledge for
commercial gain without benefit-sharing (WIPO/GRTKF/IC/7/5, para 39-40).

A number of countries have been identified as using the concept of misappropriation, or in general,
unfair

competition

rules

to

protect

traditional

knowledge,

such

as

Hungary

(see

WIPO/GRTKF/IC/2/5, page 68), Republic of Korea (see WIPO/GRTKF/IC/2/5, page 72) and
Portugal126 (see WIPO/GRTKF/IC/2/5, page 106). Several proposals by Committee members and
regional groups have been made that unfair competition law, the doctrine of misappropriation and
the law of torts (including unjust enrichment) could be applied to protect traditional knowledge
(WIPO/GRTKF/IC/7/5, para 44-45). Such proposals include the ones from countries such as China
(WIPO/GRTKF/IC/1/13,

para

31),

Japan

(WIPO/GRTKF/IC/6/14,

para

70),

Peru

(WIPO/GRTKF/IC/6/14, para 76), the United States of America (WIPO/GRTKF/IC/3/17, para 223;
WIPO/GRTKF/IC/5/INF/6), from regional groups such as the GRULAC, the EC, SAARC and SADC
(WIPO/GRTKF/IC/7/5, para 44), by other intergovernmental organizations, such as the UNCTAD
and the Commonwealth Secretariat (for example Dutfield, 2002: 30) and others (for these and
further examples see WIPO/GRTKF/IC/7/5, para 44). As one of the most specific proposals, Norway
has suggested that a general international norm should be designed to require member states to
protect traditional knowledge holders against the unfair exploitation of their knowledge in a “simple
and

flexible”

way,

without

the

requirement

of

any

prior

examination

or

registration

(WIPO/GRTKF/IC/3/17, para 227). Norway further suggested that the development of such a
general norm should be carried out along the lines of Art 1(2) and Art 10bis of the Paris

126

The relevant Portuguese Decree Law No. 118 established Europe’s first sui generis law for traditional
knowledge protection (WIPO/GRTKF/IC/7/5, para 48).
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Convention127 concerning unfair competition. Since the Norwegian proposal, the Committee’s
general policy in this respect was to draw on Art 10bis of the Paris Convention. Art 10bis of the
Paris Convention was concluded with the understanding that member states are not obliged to
enact a specific legislation, but rather should allow for flexibility, an approach which is highly
designed within the WIPO framework for the protection of traditional knowledge (see
WIPO/GRTKF/IC/1/13, para 51 and WIPO/GRTKF/IC/7/6). A similarly broad approach has been
used not only within the Paris Convention, but also for the protection of integrated circuit layout
designs; geographical indications; undisclosed information and test data; and phonograms. WIPO
repeatedly draws parallels therefore between these fields of law and the protection of traditional
and indigenous knowledge (see for instance WIPO/GRTKF/IC/7/6, para 23; WIPO/GRTKF/IC/7/5,
para 46).

In general, a number of factors have been identified by the WIPO Committee, which suggests that
the focus on the misappropriation doctrine, possibly combined with a set of related legal tools, such
as suppression of unfair competition, dishonest commercial practices and the like, could be usefully
adapted for the protection of traditional knowledge (WIPO/GRTKF/IC/7/5, para 42, 47):
-

All (national) systems of protection would remain consistent with the international
perspective, would nevertheless remain flexible, leaving national authorities the alternative
to grant distinct, sui generis private property rights for traditional knowledge holders, for
either communal or individual owners, according to each national legal system, public
policy and stakeholder needs. Depending on the national legal system, separate statutory
legislation need not necessarily be enacted.

-

Both defensive and protective measures for the protection of traditional knowledge could
be integrated, leaving room for a balanced and proportionate protection, recognizing a
broad scale of interests and methods of compensation and/or benefit-sharing.

-

Traditional knowledge holders would retain full involvement and control of traditional
knowledge protection procedures. They would have no obligation to register their
knowledge in databases or go through any other disclosure procedures (Thereby the
procedural costs of national authorities would be minimized, in addition.)

-

It would also apply to traditional knowledge in the public domain. Unfair uses of traditional
knowledge would thereby be prevented, without requiring a regime of private property
rights which some stakeholders may find to be inappropriate for traditional knowledge.

-

The doctrine would be consistent with existing IP principles and with their “natural
development.”

127

“Paris Convention for the Protection of Industrial Property,” March 20, 1883 (hereinafter referred to as the
Paris Convention).
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-

The cause of action could be both the acquisition and the use of traditional knowledge.

2.3.4 Protection of Traditional and Indigenous Knowledge through
Compensatory Liability Rules

Compensatory liability rules compatible with the ideas of intellectual property laws can, when
applied in the field of traditional knowledge, serve as a guarantee for the right to compensation
should any party use pieces of traditional knowledge commercially. However, it would not give
traditional knowledge holders the right to object to such uses (WIPO/GRTKF/IC/7/6, para 79).
Reichman (2000) for instance considered the (modified) use of liability rules in cases of small-scale
innovation, where, as analysis has shown, property-based rules cannot work

– which again might

well turn out to be the case when dealing with traditional knowledge. The role of compensation and
equity for the protection of traditional knowledge was considered in detail by the IGT during its
sixth session (see WIPO/GRTKF/IC/6/4). Compensatory liability concepts for traditional knowledge
have been

proposed to the IGC by the GRULAC countries at its first session (see

WIPO/GRTKF/IC/1/5, Annex I, page 2, Annex II, page 4), and have been already applied in several
existing national laws (see for instance the law of Peru below), further form part of the measures
considered by two regional organizations, namely the Southern African Development Community
(SADC)

and

the

South

Asian

Association

for

Regional

Cooperation

(SAARC),

(see

WIPO/GRTKF/IC/7/5, para 79).

A compensatory liability approach for the protection of traditional knowledge can for example be
found in the law of Peru, “in cases where the collective knowledge has passed into the public
domain within the previous 20 years”, in which case a payment is made into a common fund based
on a “percentage of the value, before tax, of the gross sales resulting from the marketing of the
goods developed on the basis of that knowledge” (WIPO/GRTKF/IC/5/INF/2, Annex II, page 14;
WIPO/GRTKF/IC/7/6, para 13).

The strength of the application of compensatory liability is seen in its wide-ranging
acknowledgment of and compatibility with IP laws. However, it shows great weakness, since it
constitutes “a use now pay later system”: It entitles holders of traditional knowledge to
compensation, but grants them no right to block the alien use of traditional knowledge (compare
with WIPO/GRTKF/IC/7/5, para 80). In other words, this approach does not guarantee that holders
of traditional knowledge remain masters of their own affairs concerning traditional knowledge,
rather it deprives them of the right to object to the (commercial) use of their traditional knowledge.

104

This way, every decision about the use of traditional knowledge remains with the companies
seeking to commercialize that knowledge, but once commercialized, all the pain of seeking
compensation at the courts will stay with the holders of that traditional knowledge.

2.3.5 Protection of traditional and indigenous knowledge within the
framework of a specialized international treaty

Finally, the possibility of the protection of traditional and indigenous knowledge within the
framework of a specialized international treaty must be considered. A number of preliminary
questions arise on the desirability of such a treaty both from the point of view of indigenous
communities and because of economic considerations (Drahos, 2004: 24-26).

Such a treaty would naturally add to the current intellectual property regime and might have a
considerable impact on the economics of intellectual property related commodities. The impact
would be hard to estimate, taking into account that the even assessment of the impact of existing
intellectual property rights is controversial. Many scholars have argued on issues such as the
fairness of IP regimes, especially in developing countries and for indigenous peoples (for instance
Patel, 1996: 309-319; Penrose, 1951: 78); the investigation whether (developed) countries have
benefited during their industrial revolutions and since from being free to tailor their patent systems
to suit their national interests; or the investigation of whether IP rights over time have tended to
serve private economic interests at the expense of the public (Dutfield, 2003: 9-10). Currently,
some authors argue that there is indeed too much IP protection worldwide which could conceivably
harm justified interests (Heald, 2003: 519; Drahos, 2004: 25). From this point of view, there is no
base from which to argue that more IP institutions, such as a specific international treaty for the
protection of traditional or indigenous knowledge should be introduced. However, as Drahos (2004:
25-26) point out, such a treaty would be likely to raise the – already uncertain – costs of traditional
and indigenous knowledge (Drahos uses the term “Traditional Group Knowledge and Practices”,
TGKP) Thus the effect of the treaty would most likely be to dampen demand, which again might
discourage the commercialization of traditional and indigenous knowledge – a highly important
point to consider.

In the above-mentioned papers, Drahos goes beyond the questions of desirability and feasibility of
such a treaty and asks how its operating principles and its basic enforcement considerations should
be designed. As for the treaty’s operating principles, Drahos (2003: 28-32) identifies three possible
ones:
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-

National Treatment. Generally, in intellectual property treaties, national treatment requires
a state to grant the same rights to foreign intellectual property holders that it grants to the
national intellectual property holders. The principle does not in itself oblige a state to
recognize another state’s standard. However, if applied to a treaty protecting traditional
and indigenous knowledge, it would oblige a state to treat a foreign indigenous group
regarding their traditional knowledge in the same way as it treats its own domestic
indigenous groups. Moreover, within IP regimes, the national treatment principle has been
linked to the the principle of common minimum standards, thus producing an equalizing
but not necessarily harmonizing effect. Therefore, if the purpose of a treaty is to allow for
the recognition of diversity rather than global uniformity, the national treatment principle
may not be the right choice.
Drahos distinguishes two ways in which the national treatment principle could theoretically
be adapted for a specific treaty protecting TGKP. First, it could be used to ground a
minimalistic approach, where states simply agree to provide adequate and effective
protection for TGKP. Second, more radically, the principle of national treatment could be
combined with a general norm, such as a norm on misappropriation or unfair competition,
on the prohibition of use of TGKP without permission, even though the practical
implementation of such a general norm might lead to many difficulties, such as the
reception and interpretation of the norm in every domestic legal context.128

-

Mutual Recognition. In its simplest form, the principle of mutual recognition would require a
state to recognize the standard of protection of other states, thus presupposing some
mutually held standards. Currently, as a survey of the WIPO carried out in 2002 has shown,
9 out of 21 states did not afford protection for traditional knowledge within their legal
systems (WIPO/GRTKF/IC/4/7 cited by Drahos, 2004: 30). It is therefore rather unlikely
that states would be prepared to recognize property rights for foreigners they did not
recognize for their own nationals.

-

The principle of reciprocity. The principle of reciprocity is an important and well-known
principle throughout international (public) law. For example, in international copyright law,
state A agrees to protect the works of authors from state B, oncondition that state B
protects the works of authors from state A.

Taking into account that currently a great diversity of approaches in the field on traditional
knowledge protection exists, Drahos suggests that it might be premature to apply the principles of
national treatment and mutual recognition in a currently planned treaty. As an alternative, he

128

Ricketson has pointed out that such a general norm could – theoretically – even replace all existing
intellectual property categories (see Ricketson cited by Drahos, 2004: 29).
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suggests concentrating on the use of a memorandum of understanding (MoU) among states. This
way, for example, states could agree to facilitate the recognition and enforcement of customary law
protocols in their respective jurisdictions. States could be obliged to explore what they could do to
help other states in the enforcement of TGKP. Further, a MoU would help to build a normative
consensus among states. Overall, a “technical community” would be created, i.e. an international
community of officials concerned with the development and enforcement of TGKP.

2.3.6 Protection of Traditional and Indigenous Knowledge through
Contractual Agreements

2.3.6.1 Introduction
As was shown in the previous chapter, there is an inherent link between traditional (especially
botanical) knowledge and control over genetic resources. This link has been acknowledged by the
Convention of Biological Diversity, which talks about “the fair and equitable sharing of the benefits
arising out of the utilization of genetic resources”. The CBD uses the term genetic resources to refer
to the genetic material found in biodiversity that has value (Grifo/Downes, 1996: 283), including
the knowledge, innovations and practices of indigenous and local communities relevant for the use
of biological diversity (see Art 8(j) CBD). Thus parties of the CBD must take measures to preserve
traditional and indigenous botanical knowledge and encourage equitable sharing of all the benefits
arising from the use of genetic resources and the knowledge thereof, not only among States but
also with communities possessing traditional knowledge (Art 8(j) in conjunction with Arts 15 and 16
CBD). Access under the CBD must in general be on mutually agreed terms (Art 15(4) CBD) and
subject to prior informed consent (Art 15(5) CBD), (see also Watal, 2000: 50-52, Lawson/Downing,
2002: 217-219).

This means nothing less but a right of communities possessing traditional botanical knowledge to
allow access to their knowledge on their own terms. Such right includes
-

the right to conclude and enforce contracts with third parties for access;

-

the right to deny access altogether;

-

the right to object to commercialization;

-

the right to forbid research altogether;

-

to allow only non-profit research (Grifo/Downes, 1996: 283).
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2.3.6.2 Types of Agreements
There are several forms that agreements in the field of genetic resources and traditional knowledge
can take, depending on the circumstances of the case and the objectives of the parties. The
conclusion of any such agreement is governed by the principle of freedom of contract, therefore,
within the mandatory provisions of national law, everything is negotiable. However, some basic
forms of agreements – many of which in practice overlap – can nevertheless be described and are
outlined as follows (for a general overview see WIPO/GRTKF/IC/5/9, para 29-52; online
http://www.aaas.org/international/africa/gbdi/mod2c.html, last visited 27 April 2005):

1. Letters of Intent or Heads of Agreement (also known as memoranda of understanding (MOA) or
agreements in principle). These types of agreements constitute pre-contractual formal declarations
of terms of cooperation. Pre-contractual does not necessarily mean that the agreement is legally
non-binding; it well might be a legally binding agreement (depending on the national legal system
in question), only that the agreement is to be understood as an overall framework upon which
future negotiations are understood to be based. MOAs may address a number of IP related issues,
such as the agreement to negotiate a subsequent licensing agreement and the terms of this
agreement; the name of the negotiating parties; the basic terms of future IP ownership; benefit
sharing arrangements etc.

2. Material Transfer Agreements (MTAs) are used in partnerships where genetic material should be
transferred after collection. MTAs usually convey the right to transfer specimens to third parties, as
another way of maintaining some control over access to the materials by the owner of the source.
They tend to be used to regulate the exchange of genetic materials, access to gene banks, or in

situ genetic resources. MTAs in themselves do not necessarily address IP related and benefit
sharing issues, though they can be used in conjunction with licenses or other types of contractual
agreements. An example for a MTA which does address IP related issues is the Uniform Biological
Material Transfer Agreement,129 it addresses IP in the following way:

“[…] 5(c) Without written consent from the PROVIDER, the RECIPIENT and/or the
RECIPIENT, SCIENTIST may NOT provide MODIFICATIONS for COMMERCIAL PURPOSES. It
is recognized by the RECIPIENT that such COMMERCIAL PURPOSES may require a
commercial license from the PROVIDER and the PROVIDER has no obligation to grant a
commercial license to its ownership interest in the MATERIAL incorporated in the
129

See http://www.wipo.int/globalissues/databases/contracts/summaries/ubmta.html; also cited by
WIPO/GRTKF/IC/5/9, para 45.
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MODIFICATIONS. Nothing in this paragraph, however, shall prevent the RECIPIENT from
granting commercial licenses under the RECIPIENT’s intellectual property rights claiming
such MODIFICATIONS, or methods of their manufacture or their use.

6. The RECIPIENT acknowledges that the MATERIAL is or may be the subject of a
patent application. Except as provided in this Agreement, no express or implied licenses or
other rights are provided to the RECIPIENT under any patents, patent applications, trade
secrets or other proprietary rights of the PROVIDER, including any altered forms of the
MATERIAL made by the PROVIDER. In particular, no express or implied licenses or other
rights are provided to use the MATERIAL, MODIFICATIONS, or any related patents of the
PROVIDER for COMMERCIAL PURPOSES.

7. If the RECIPIENT desires to use or license the MATERIAL or MODIFICATIONS for
COMMERCIAL PURPOSES, the RECIPIENT agrees, in advance of such use, to negotiate in
good faith with the PROVIDER to establish the terms of a commercial license. It is
understood by the RECIPIENT that the PROVIDER shall have no obligation to grant such a
license to the RECIPIENT, and may grant exclusive or non-exclusive commercial licenses to
others, or sell or assign all or part of the rights in the MATERIAL to any third party(ies),
subject to any pre-existing rights held by others and obligations to the Federal Government.

8. The RECIPIENT is free to file patent application(s) claiming inventions made by
the RECIPIENT through the use of the MATERIAL but agrees to notify the PROVIDER upon
filing a patent application claiming MODIFICATIONS or method(s) of manufacture or use(s)
of the MATERIAL.

[…]

11. This agreement shall not be interpreted to prevent or delay publication of
research findings resulting from the use of the MATERIAL or the MODIFICATIONS. The
RECIPIENT SCIENTIST agrees to provide appropriate acknowledgement of the source of
the MATERIAL in all publications.”

3. Licenses (or Licensing Agreements) determine how the collected genetic material and related
traditional knowledge can be used in terms of intellectual property (especially patents, plant
breeders’ rights). Licenses can be used in conjunction with permits and MTAs. Licensing
agreements can be understood as agreements between an indigenous or local group and a
company (institution) researching genetic resources and/or traditional knowledge, which permits

109

the company (institution) to license an IP right related to the genetic resources and/or traditional
knowledge to a third party. The company (institution) especially might want to choose this way if it
does not seek to commercialize any product itself, but rather gain (usually much less risky) profits
from license fees.

An example of a Model Material Transfer Agreement can be found in Clause 9 of the Model Material
Transfer Agreement between the American National Cancer Institute (NCI) and Applicant
Investigators (cited by WIPO/GRTKF/IC/5/9):

“Recipient acknowledges that NCI may have obtained the Research Materials from the
Source Country Organization (“SCO”) under a Letter of Collection (“LOC”) agreement
stipulating that NIH will require any commercial licensee of an invention by NCI personnel
derived from the Research Material (whether the invention is directed to a direct isolate
from the Research Material, a product structurally based upon an isolate from the Research
Material, a synthetic material for which the Research Material provided a key development
lead, or a method of synthesis or use of any aforementioned isolate, product or material) to
enter into an agreement that addresses the mutual concerns of NIH’s licensee and SCO,
respectively.

Even if the Research Materials were not obtained under such an LOC agreement, as an
agency of the U.S. Government, NCI complies with the U.S. Government’s policy to follow
the principles articulated in the United Nations Convention on Biological Diversity (“U.N.
CBD”). The U.N. CBD calls for “sharing in a fair and equitable way the results of research
and development and the benefits arising from the commercial and other utilization of
genetic resources with the [source country] providing such resources.” (U.N. CBD, Article
15.7)

In order to abide by these principles and address the interests of SCO, Recipient further
agrees that, should an invention derived from the Research Material eventually be
developed and marketed by the Recipient, or licensed by Recipient to a company or other
institution for development and commercialization (whether the invention is directed to a
direct isolate from the Research Material, a product structurally based upon an isolate from
the Research Material, a synthetic material for which the Research Material provided a key
development lead, or a method of synthesis or use of any aforementioned isolate, product
or material), Recipient or Recipient’s Licensee(s) will negotiate and enter into an agreement
with the appropriate SCO. This agreement between the Recipient and/or Recipient’s
Licensee(s) and SCO will address the mutual concerns of both parties. Recipient agrees that
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negotiations between either Recipient or Recipient’s Licensee(s) and the SCO must
commence prior to the start of clinical development studies that are conducted, directed or
sponsored by either Recipient or Recipient’s Licensee(s). Negotiations must be completed
and an agreement executed prior to the commercial sale of an agent structurally based or
isolated from the Research Material. This agreement relating to the agent must be binding
upon SCO, Recipient and any Licensee(s) or assignees of Recipient with respect to any
intellectual property rights relating to the agent.

Recipient will seek to utilize the Source Country as its first source of supply and/or
cultivation for raw (natural product) materials required for the manufacture of an agent
(regardless of whether the agent is an isolated natural product or is structurally based
thereon) if such material can be made available in quantities and quality sufficient for use
by the Recipient at a mutually agreeable fair price. If such material must be cultivated,
recipient agrees to seek to utilize Source Country as its first source of such cultivation
efforts.”

This example shows an attempt to incorporate principles of the CBD into a contractual agreement
(WIPO/GRTKF/IC/5/9, para 51-52).

4. Cooperative Research and Development Agreements (CRADAs) can combine permits, MTAs,
licenses, and more in a single agreement. They often comprise two parts: a “statement of work”
that specifies roles and obligations of each party; and “general provisions” including legal details
and assignment of rights.

5. Confidentiality (or Non-Disclosure) Agreements as either separate agreements or clauses within
an agreement concerning genetic resources and/or traditional knowledge, seek to oblige the parties
legally to keep confidential the exchanged information or parts thereof, for commercial or cultural
reasons.

6. Access and Benefit Sharing Agreements may serve a number of purposes:
-

regulating the access to traditional knowledge, especially where relevant legislation is
missing or incomplete;

-

ensuring prior informed consent, especially if required by( national) law;

-

promoting in-situ conservation and stewardship over biodiversity resources;

-

implementing international policy (such as the objectives of the CBD) on a grass-roots
level;

-

serving as examples for future model laws, legislations and international guidelines.
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Such agreements – well-grounded in international public law, as can be seen – can give way for the
implementation of numerous innovative contractual provisions. The analysis which follows will first
give examples of access and benefit sharing and then list important contractual provisions which
every agreement should take into account.

2.3.6.3 Examples of Access and Benefit Sharing Agreements
Most of the real-life cases of access and benefit-sharing agreements described in ethnobotanical
literature are established and implemented between northern researchers and tropical countries
(see for instance Carlson et al., 2001; Blum, 1993; Carlson/King, 1997). The number of real-life
cases is still growing (see e.g. http://www.biodiv.org/doc/case-studies). Below, some examples of
cases are selected to show some real-life circumstances where access and benefit-sharing
agreements were applied and to describe the possible approaches used in such agreements.

1. The INBio-Merck Research Agreement in Costa Rica

One of the well-documented and widely discussed cases of Access and Benefit Sharing Agreements
is that between the Costa Rican “Instituto Nacional de Biodiversidad” (National Biodiversity
Institute, INBio) and Merck & Co., Inc. (Merck), a USA pharmaceutical company (subsequently
referred to as the INBio-Merck Agreement), a case which since became subject of references in a
number of publications (see for instance Laird, 2002; ten Kate/Laird, 1999; Caporale, 1996; Goebel,
2001: 47-48; Kloppenburg/Balick, 1996: 175).

The National Biodiversity Institute (InBio) is a “non-government, non-profit, scientific research
institute of social orientation and for the public good” in Costa Rica, created on 25 October 1989 on
the Recommendation of the National Planning Commission. INBio has a central research institute in
San Jose and about 30 research stations and employs about 200 people (Moran/King/Carlson,
2001: 511). Its main objectives are the development of a national biodiversity inventory, to
centralize biodiversity information (which includes the location of national collections within one
physical space and under one administration) and to promote the widespread use and information
on biodiversity within the whole society. INBio enjoys a special relationship with the Ministry of
Environment and Energy (MINAE), formalized in a Cooperation Agreement from October 7, 1994,130
valid for five years and automatically renewed for the same period. This agreement stipulates
cooperation between INBio and MINAE on the national biodiversity inventory and at the same time
130

This Cooperation Agreement replaces the previous Cooperation Agreement signed May 11, 1992.
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prohibits the commercialization of samples taken for the inventory.131 However, INBio is allowed to
collect biological information for the purpose of bioprospecting. On principle, at least 10% of each
bioprospecting venture´s budget is to support the management and protection of conservation
areas. Furthermore, 50% of any material benefits INBio receives are to be transferred to MINAE,
but will exclusively be invested in management and conservation of wildlands. The operation of
INBio is supervised by a General Assembly, composed of 21 members from different backgrounds
(Richerzhagen/Virchow, 2002: 13).

Since its opening, InBio has signed around eleven agreements of a benefit-sharing nature. In
general, all these agreements contain some basic aspects, namely (source: Government of Costa
Rica, 3):
-

Direct payments in cash or knowledge exchanges (equipment, training, technological knowhow);

-

Payment of a significant percentage of the initial budget of the project (10%) and the
returns of the commercialization of the products (50%);

-

Cooperation clauses that stipulate the gradual translation of the investigation processes to
the supplier country, to create new jobs and the achieve of industrial development;

-

Minimum exclusivity;

-

Agreement on the property and intellectual property rights regarding the samples;

-

The use of chemical synthesis, semi-synthesis and domestication of the living sources, to
avoid continuous extraction of the biotic material;

-

Legal mechanisms that will provide protection for both parties.132

131

Violation results in severance of the agreement and application of the Wildlife Conservation Law.
Other examples, taken from (Government of Costa Rica) of benefit sharing agreements and related projects
signed by INBio with companies from different industries and academic, non-governmental and
governmental sectors are:
1. INBio-Givaudan Roure Agreement, an agreement signed in 1995, with the main objective to explore
the potential of the biodiversity fragrances and aromas, which could eventually be synthetically
reproduced and used by the cosmetic company Givaudan Roure.
2. INBio-DIVERSA Agreement, signed in 1998 with the biotechnological industry DIVERSA, for the
purpose of exploring new enzymes in aquatic and terrestrial microorganisms from Costa Rica´s
biodiversity.
3. INBio-INDENA SPA Agreement, the first part signed in 1996 to obtain anti-microbial potential
compounds, which could be used as active ingredients in cosmetics.
4. INBio-British Technology Group (BTG) Agreement, signed in 1992, its main objective is the
investigation, characterization and production of a product with nematic activity contained in a tree
from the dry Costa Rica´s forest.
5. INBio-University of Massachusetts Agreement, signed in 1995 in order to locate environmental
components that contain insecticide activities.
6. INBio-University of Strathclyde Agreement, an agreement stipulating that INBio will supply
different industries of the Japanese private sector with plant samples, which will be studied with the
technical collaboration of the University of Strathclyde.
132
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Merck is a research-driven multinational pharmaceutical products and services company,
established under the laws of New Jersey, USA.

The Agreement between INBio and Merck was first signed on November 1, 1991, i.e. even before
the Convention on Biological Diversion was established, and was subsequently renewed every two
years. InBio seeks to collaborate through the agreement with private industry and thereby create
mechanisms to help maintain Costa Rica´s Conservation Areas by making them economically viable.
Merck, on the other hand, is interested in obtaining genetic material for pharmaceutical and
agricultural development (Porzecanski et al., 1999: 18-19).
The terms of the Agreement, as far as they are known,133 were summarized in a number of writings
(Tamayo et al. cited by Gámez, 6-7; Porzeanski et al., 1999: 19-23; Richerzhagen/Virchow, 2002:
13-15) and appear bellow:
-

Access is limited to a predetermined (confidential) number of plant, insect, and
environmental (microorganism) samples from natural resources and is facilitated for a
limited period of time (exclusivity terms are limited). For its part, INBio stipulates that 50%
of royalties it receives go to MINAE, in accordance with the Agreement between INBio and
MINAE. Also, the INBio-Merck Agreement is understood to operate under terms established
by existing national legislation of Costa Rica.

-

It is further agreed that the significant part of the research be carried out locally, taking
into account existing technical and scientific capacities. Costs for materials, laboratory
equipment, and further associated research costs, as defined in the research budget,
should be covered by Merck.

-

An up-front payment of at least 10%, when applicable, is included in the research budget,
and is transferred directly to MINAE for exclusive conservation purposes.

7.

“Support for small economies in the development of the use of Biodiversity” was a project of INBIO
and the Inter- American Development Bank (IADB) in from February to December 1999. The
objective of the project was to empower small economies in the field of biodiversity related
knowledge and know-how.
8. The “Validation of Plants” is a project sponsored by CRUSA Foundation , consisting of three subprojects. They involve the study of two plants hopefully useful for the treatment and eradication of
Malaria; the study and validation of plants traditionally used for the treatment of Gastritis and the
validation of some plants which are supposed to have a high alkaloid content.
9. “Chemistry Prospection within a Conservation Area” was a project from 1993 to 1999, sponsored by
the International Cooperation in Biodiversity Groups (ICBG´s) of the National Institute of Health
(NIH) of the USA, done with the cooperation of the University of Costa Rica, Cornell University and
Bristol Myers Squibb. Its main objective was to incorporate tropical insects in the research processes
of new pharmaceutical products, as well as capacity building in ecology, taxonomy and ecochemistry sectors.
133
Not all the terms of the contract are available publicly, because the contract contains a confidentiality
clause (see Richerzhagen/Virchow, 2002: 13).

114

-

Benefit-sharing mechanisms are negotiated beforehand and include milestone payments for
the discovery and development phases of a potential product (50% of which are destined
for MINAE) and a percentage of royalties on net sales of the final product (50% of which is
also to be shared with MINAE). Intellectual property rights apply and contemplate possible
participation in discoveries made by INBio´s scientists, by which is understood for example
joint patents and publications.

-

The Agreement guarantees technology transfer and local capacity building, including the
training of local scientists.

-

It is further guaranteed that the discovery and the development of a product is restricted to
non-destructive uses of natural resources and that this shall be entirely consistent with the
natural legislation dealing with access to genetic resources and development thereof.

Probably the main reason why the INBio-Merck Agreement became well-known both in literature
and in the media, might well be that it was made at all. Even though it is strictly speaking not a
case of indigenous knowledge protection, since Merck relies upon local knowledge resources and
research capacities, it might very well serve as an example. The INBio-Merck Agreement shows at
least that the two seemingly contradictory objectives conservation (including both environmental
conservation and traditional knowledge protection) and economic success can be brought together
through contract (c.f. Kloppenburg/Balick, 1996: 175). As Caporale (1996: 140) from the Merck
company writes: “… one reason we are working with INBio is that they approached us. I believe
the way in which they approached us grows in part out of Costa Rica’s tradition of conflict
resolution, the belief that there does not always have to be a winner and a loser in every conflict
but rather that we can find common goals in any potential conflict and work together toward a
solution. One apparent conflict in the world today is that between conservation and the economic
needs of the local people, but does there need to be a conflict?”

Benefit sharing agreements really do offer a mechanism conflict resolution – and furthermore one
for conflict prevention too. However, there must be a sophisticated understanding of the economic
and legal situation of both parties to guarantee for the balance of rights and obligations. It is still to
be scrutinized in depth by the legal community to determine how far the INBio-Merck Agreement
might serve as model for other bioprospecting programs involving the use of traditional knowledge
in other countries. The Agreement is not without controversies: one major weak point of the
agreement is for instance that the local communities have not yet received a significant amount of
the benefits already shared (Richerzhagen/Virchow, 2002: 18). It must be taken into account that
the INBio-Merck Agreement is tailored to Costa Rica´s democratic political system and might
therefore be less appropriate for nations with different political systems (Dove, 1996: 56-57; Blum,
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1993: 42). Moreover, it is conducted between a corporation and government-related institution and
not between a corporation and an indigenous and local community.
2. The Kani-TBGRI Agreement in India134

The case involves the plant Trichopus zeylanicus spp. Travancoricus (Trichopodaceae), found in the
Agastyar Hills of the Western Ghats, in Kerala and Tamil Nadu, India. The plant is locally known as

argyapaacha and traditionally used as a fatigue suppressor and stress reducer. The holders of this
knowledge are the Kani people, a traditionally semi-nomadic tribal community, now mostly settled
in the Western Ghats. Their traditional medical knowledge is customarily held by tribal healers,
known as Plathis, who pass on their knowledge mostly orally, from one generation to the next.
Knowledge of the argyapaacha was revealed to members of a TBGRI expedition in 1987. The
Tropical Botanic Garden and Research Institute (TBGRI) is an autonomous research institution set
up by the government of Kerala in 1979. The goal of the 1987 expedition was to carry out
investigations, tests and trials on Jeevani, a herbal drug consisting of four compounds.

Finally, TBGRI succeeded in obtaining a national process patent for Jeevani which it licensed to the
company Arya Vaidya Pharmacy Ltd (AVP). In 2000, the US-based nutritional and functional food
company NutriScience LLC, registered Jeevani as a trademark for the sale of the same drug product
in the USA.

Based on the decision of the TBGRI Board of Directors, a voluntary and unprecedented benefitsharing agreement was reached with the Kani people, even though not required by the law of India
at the time. In 1997, TBGRI – with the help of NGOs and local government officials – supported the
foundation of the Kerala Kani Samudaya Kshema Trust representing Kani communities for the
purpose of promoting local development. With over 700 families in its care, the Trust acts as an
important social example for the Kani people, providing employment through the sale of

arogyaapacha leaves. The TBGRI has taught dozens of families how to cultivate the plant.
The benefit TBGRI agreed to pay for the tribal community was 50% of the licence fee and 50% of
the royalties obtained by AVP from the sale of Jeevani. Benefit sharing was realized in March 1999,
when the first share of 50% of the licence fee was transferred to the Kerala Kani Samudaya
Welfare Trust. However, further direct benefits could not be realized, since the Forest Department,
which has authority over the forest areas in question, has not approved the cultivation and
collection of the arogyaapacha plant, even though sustainable harvesting methods have been
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Sources: Henne (2003: 11-15); Anuradha (2000); Gupta (2002); Moran (2002).
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elaborated by the TBGRI in cooperation with the Kani. Thus the Kani were prevented from
delivering the requested amount of plant material to AVP. As soon as the Kerala Forest Department
allows the cultivation of the plant, the Kari can gain a regular source of income from the agreement
conducted with the TBGRI. However, even at this stage “[t]he agreement between the TBGRI and
the Kani triggered a discussion among the Kani themselves on the inherent value and custodianship
of their traditional knowledge, and this has led to self-organization and a general recognition of the
individual responsibility of tribal members for the welfare of the whole community” (Henne et al.,
2003: 14).

3. The BDCP-Shaman Relationship in Nigeria

Shaman Pharmaceuticals, Inc. (subsequently referred to as Shaman), a small California-based US
company, has entered a research relationship with Nigerian scientific institutions, village
communities, and traditional healers through a Nigerian NGO called Bioresources Development and
Conservation Programme (BDCP).
BCDP was organized in 1991,135 to promote sustainable development of biological resources in
Nigeria and to generate pharmaceutical leads to combat tropical diseases common in the country,
such as malaria, leishmaniasis, and trypanosomiasis (Moran, 2001: 2). Since then it has become an
independent and international agency. The program adopts a bottom-up approach to empower
poor rural dwellers to derive maximum benefits from their environmental resources and related
labor and knowledge. It consists of three major projects: compilation of ethnobotanic information,
the assessment of the economic value of species and the establishment of long-term nature spots
to study forest dynamics (Iwu, 1994: 121).

Shaman Pharmaceutical, Inc. is a development-stage company integrating ethnobotany, medicine
and plant/natural product chemistry. Its unique approach in drug discovery is based on a team of
ethnobotanists and medical doctors collecting pharmaceutical information from healers in the field
directly and subsequent laboratory studies on the pharmaceutical activities of the collected plants
(Farnsworth, 1994: 45-46). This means that the discovery process starts with a multidisciplinary
field research program, beginning with the collection of traditional and local knowledge and the
preparation of a full regional study on the “epidemiology, traditional medicine, culture and ecology
of the people and the environment in which they live”. thnobotanists and medical doctors work
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The Bioresources and Conservation Programme was formed as the conservations wing of the
Biotechnology Development Agency, formed 1989 by a group of scientists, non-governmental agencies and
the private sector, to apply modern biological techniques to the study of traditional biological resources (Iwu,
1994: 120).
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together in the field (King/Carlson/Moran, 1996: 170) and carry out very carefully conducted
interviews with local holders of traditional knowledge. They collect plants, which several reliable
local persons independently describe as useful for the treatment of a certain disease. Thus Shaman
uses the perception of a number of leading scientists (Balick, Farnsworth, Cox) that ethnobotany is
an important methodology for discovering new bioactive molecules (King/Tempesta, 1994: 197,
199-200). Shaman has also set up the Healing Forest Conservancy, a non-profit organization
establishes specifically to “develop and implement a process to return benefits to Shaman´s
collaborating countries and cultures after a product is commercialized” (Moran, 2001: 3).

Shaman has conducted early discussions with representatives of the villages it intended to
collaborate with, out of which the prior informed consent and compensation policies of the
company arose. Shaman plans to share both short-, medium- and long-term benefits with Nigeria
and collaborating cultural groups in Nigeria. Its company philosophy acknowledges that the sharing
of benefits with local custodians of natural resources and traditional knowledge, can contribute to
conservation efforts. In the absence of applicable models, to test the feasibility of using trust
agreements as a vehicle of benefit sharing, the Healing Forest Conservancy donated USD 40.000 to
a trust fund in Nigeria for a pilot project (Moran, 1999: 3). For further benefit-sharing strategies
and plans of the company see Table X. According to ten Kate/Laird (1999), resources totaling over
USD 210,000 were provided to Nigeria by Shaman in the years between 1990 to 1996.

Immediate and medium-term benefits
Long-term benefits
- workshops and training programs on
- Shaman intends to donate a certain
public health, botany and conservation
percentage of profits back to Nigeria and
- support for medicinal plant reserve
all other collaborators through the
- supplies for village schools
Healing Forest Conservancy
- botanical collection supplies for a
- trust agreements as vehicles of benefit
herbarium
sharing are intended
- laboratory equipment for scientific
- funds will go to diverse culture groups
research on plants that treat parasitic
through traditional healer’s organizations
diseases prevalent in West Africa
and villages
- support for Nigerian scientists to apply
modern analytical techniques
Total: USD 200,000
Total: currently unknown
Table 5. Types of Benefits distributed by Shamans Pharmaceuticals in Nigeria. Compilation source:
Moran, (1999: 3-4).
4. Benefit-sharing mechanisms between Shaman Pharmaceuticals and the Republic of
Guinea

Another example of applied benefit-sharing mechanisms established and implemented between
northern researchers and tropical countries has been reported by (Carlson et al., 2001: 478-491) on
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medical plant research conducted by Shaman Pharmaceuticals in the Republic of Guinea, West
Africa. During its field research in Guinea, Shaman Pharmaceuticals established agreements with a
variety of stakeholders. Since the research collaboration started in 1994, Shamans has conducted
field research and collected and analyzed medicinal plants to treat a certain type of diabetes, while
a spectrum of stakeholders have received compensation and benefits. When the experimental
biology evaluations were completed, the results were shared with the collaborating scientists and
traditional healers in Guinea (Richter/Carlson, 1998).

According to Carlson et al. (2001: 478), there are in Guinea many numerous different cultural
groups with rich traditions of the medical use of plants that contribute significantly to the treatment
of a variety of diseases, including Type 2 diabetes mellitus. Later illness is widely recognized by
many traditional healers Shaman collaborates with. These healers are coming from many different
ethno-linguistic groups, from regions comprising several different major ecosystems.

Through a number of meetings in 1994 with Guinean universities, scientists, governmental
agencies, BDCP-Guinea,136 traditional medicine agencies, and local communities. Shaman worked
for the establishment of prior informed consent. By the end of 1995 these various stakeholders
agreed to support an invitation to Shaman Pharmaceuticals to establish a formal research
collaboration with Guinea, including Shaman’s scientists conducting ethnobotanical research. In
1996 Shaman obtained a research and plant export permits from the national government (Carlson

et al., 2001: 479).
Benefits that Shaman provides for Guinea include immediate-term focused benefits (in form of both
compensation and reciprocity),137 medium-term focused benefits (in form of financial compensation
for dried plant collections for chemical and pharmacological analysis, carried out with the help of
local communities, traditional healers and BDCP-Guinea), and long-term focused benefits (should a
marketable product be developed from the research, when half of these benefits will go to the
government of Guinea for the support of conservation programs and half will be distributed among
the collaborating ethnolinguistic groups). From 1994 to 1998, benefits totaling over USD 144,000
have been provided by Shamans to the country (Carlson et al., 2001: 486, 489).
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An “Agreement for Research and Collaboration” between Shaman and BDCP-Guinea was established in
January 1995 (see Carlson et al., 2001: 479).
137
Compensation is the daily wage paid to collaborating scientists, traditional healers and local community
members. Reciprocity is provided to benefit communities, organizations, and institutions rather than
individuals.
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5. A potential Case for Benefit-Sharing: Coffee Genetic Resources in Ethiopia

One case study, discussing the possibilities of access and benefit-sharing, concerns the unique and
endangered wild coffee populations of Coffea arabica in Ethiopia (Richerzhagen/Virchow, 2002).
Coffee Genetic Resources (CGR) of Ethiopia derive from the wild species Coffea arabica, and
whenever possible, coffee is harvested directly from these naturally regenerating and unmanaged
wild populations. Besides this wild forest coffee (providing for about 6% of the country’s total
coffee production, while not all wild CGR are utilized at all), the semi-forest coffee and the home
coffee system exists in Ethiopia. Other than these natural in situ resources, CGR are collected and
stored in ex situ field genebanks in Ethiopia and other countries. However, these resources are
threatened, because the habitat of the wild coffee populations (i.e. the remaining natural mountain
rain forests) is under constant pressure due to land use conflicts, the conversion into agricultural or
settlement land and investments. Ethiopia’s mountain rain forests are declining in an “alarming
rate” (Richerzhagen/Virchow, 2002: 9-11).

Richerzhagen/Virchow and other authors (see e.g. Melesse, 2001; Mengistu, 2001; Yonas, 2001)
see the main problem of the Ethiopian deforestation as being the negligence of the Government to
ensure conservation of forest resources, and to provide for integrated land-use policies and legal
instruments. On the contrary, the Government seems to encourage “investors” to open up land for
food production, and is even increasing land law and tenure insecurity by frequent land
redistribution.

Under these circumstances the question arises as to whether Ethiopia’s wild coffee resources could
profit from an access and benefit-sharing agreement.138 Richerzhagen/Virchow (2002: 17-21)
suggest that the implementation of an agreement stipulating royalties as a specific percentage of
net sales or net profits could be beneficial for maintaining Ethiopia’s wild coffee resources and at
the same time for a (foreign) company (or even a foreign state) using such resources. The
conservation responsibilities could be put into the hands of an NGO, even though the property
rights concerning the resources would remain with the state. The first problem might arise because
of the time gap which usually exists between the access to the genetic resources (bioprospecting)
and the outcome of one or more related products on the market (profit). The cited authors suggest
therefore that the country of Ethiopia and the contracting company must reallocate financial
resources for conservation up front in order to bridge this time gap. This means that a benefit

138

Note that the case only concerns genetic resources and not related knowledge, and the conduct of a state
instead of a (traditional) community or indigenous people. The case therefore raises questions on the use of
access and benefit-sharing agreements in its most basic constellation, as analyzed by Richerzhagen/Virchow
(2002: 17-21).
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sharing system designed for the Ethiopian wild coffee case should contain a lump sum up front
(supplied by any company or country interested in testing and using CGR as incentive for
individuals or local communities managing the conservation of these resources) as well as royalties.
Second, a strong conservation and utilization organization should ensure that the financial
resources are optimized between the general development efforts (channeled through the
government), the incentives for local communities (channeled through the conservation and
utilization organization), and technological and human capacity building for improving the work of
such organization. Such effort should ensure that the communities receive the shared benefits and
that they receive them within due time. The local communities should be sufficiently empowered to
organize themselves in order to utilize the benefits, including the control over local institutions, and
only if they are nevertheless not well enough organized, should the government itself do the
transacting. The empowerment of local communities to conserve and utilize CGR in a sustainable
way must be embedded in institutional arrangements and policies, strengthening the rule of law.

2.3.6.4 Problem Fields of Access and Benefit Sharing Agreements
1. One major problem around agreements as this one arises from the discontinuity between States,
their national agencies and indigenous communities. Multinational corporations, such as Merck, are
likely to look for the nation state to provide biological resources, since the state is most likely to
provide secure sources and can best help to exclude rival users (Brush, 1996: 158). Nation states
will move quickly to gain sovereignty over natural resources and gain benefits from appropriating
biological resources (Brush, 1996: 159-160). If subsequently the nation state or its agencies receive
compensation, it is more likely to go to the State rather than to indigenous communities. Also, it is
not ensured that all the compensation will be used for the ends intended. Therefore, even if the
INBio-Merck Agreement stipulated that half of the compensation will be used for conservation
efforts, there is no guarantee that any of it will reach indigenous communities (Dove, 1996: 58).
Also, conservation is a much broader term than protection of traditional knowledge.

2. The second problem field of benefit sharing agreements is related to the first and that is the set
of contractual parties. In most cases of bioprospecting and traditional knowledge related
agreements, many levels of potential contracting parties are involved: On the ground level we have
individuals and indigenous or local communities; supporting activist NGOs at the middle level, and
states and international conventions at the international level (see Kloppenburg/Balick, 1996: 183188).
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Individuals and indigenous peoples’ communities at the ground level constitute the source of every
traditional knowledge related perception. It is the traditional community which creates traditional
knowledge, its traditional healers are the ones identifying plants of medical use, and developing
their application. However, in many cases it is exactly this individual and/or community which
receives little or no benefits, either short or long term, from the commercial use of some piece of
traditional knowledge, while every player on the two other levels (NGOs, companies, governments,
universities etc.) very well might. The main reasons for this are of course the ones generally
discussed in the present work (lack of legal regulation, lack of legal restrictions of corporal
behavior, conflicts of pluralistic legal understanding etc.) However, two specific reasons are to be
found within the structure of indigenous communities. First of these reasons is that indigenous
communities most often do not constitute an entity, either socially or legally (i.e. they do not enjoy
legal personality). As Kloppenburg/Balick (1996: 184) state, as well “indigenous and other
communities are not necessarily the homogenous, solidarist, stable entities that some analysts
romantically imagine. Not only are they subject to strains resulting from external pressures, they
may also be characterized – as are most societies – by various gender and status divisions.”
Second, the effectiveness of indigenous peoples to protect their resources and their knowledge
(including the ability to contract and to defend their rights arising from a contract) can be vary
considerably.

To raise the complexity of the issue, agreements on bioprospecting and traditional knowledge can
seldom be conducted between two parties only. First, no single person and not even a single
community can often be clearly associated with a single plant and the related body of knowledge.
Second, indigenous peoples might often be supported by NGOs and other supracommunity
organizations to help them with legal, political, social expertise and even economic support.

Finally, the agricultural, medical, and/or pharmaceutical outcome of work processes which have
relied on genetic materials and/or traditional knowledge is likely to have global effects. This means
that genetic contributions and contributions from traditional knowledge might be small in
themselves, but significant in aggregate. Following the example of Kloppenburg/Balick (1996: 187)
wheat in the United States has benefited tremendously from genes from all over the world. Each
gene contribution might of itself be of little, even of insignificant influence, but in interaction with a
large number of other genes it can be of great value. While there is no convenient way to track
back each of these contributions, it is clear that in aggregate the South is the large contributor of
these values, while the North benefits (Kloppenburg/Balick, 1996: 187).

We see that at each of the three levels the complexity of the issue of benefit sharing increases. At
the second and third levels especially the following questions might become overwhelming: is there
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a clearly distinct single party to whom compensation should be paid? What happens if the
indigenous or local group with which the genetic resources and/or traditional knowledge are
associated do not form a clearly distinct entity? Even if so, who will act on their behalf? Can they be
treated as legal persons? Are there any NGOs or government-related institutions acting on their
behalf? If not, should such institutions be created? And finally, what happens if certain genetic
resources and related knowledge cannot be attributed to a single geographic area or a single group
of people? In this last case, benefit sharing agreements are hard or impossible to conclude.

The Panel of Experts on Access and Benefit-Sharing suggests that national governments involve all
relevant actors from the local communities to the governmental level into the decision making
process on prior informed consent, and the whole procedure should aim at clarity and simplicity
(see UNEP/CBD/WG-ABS/1/2, para 62). The inherent discrepancy of these two aims is likely to
cause further controversies (c.f. e.g. Bundesministerium für wirtschaftliche Zusammenarbeit und
Entwicklung, 2001: 9).

3. The fact that indigenous groups often do not form homogenous communities, is in itself a
problem. For instance, in the case of the TBGRI-Kani agreement, the Kani people, numbering a
total of 17.000 people, they themselves had differing opinions on the agreement with the TBGRI.
While one group of the Kani people appreciated the role of TBGRI and the agreement, (the Trust
was initiated with about 500 people, but today it represents over 700 families); Kani in other areas
considered the issue as offending outselling of sacred knowledge (see Henne, 2003: 14), (For the
same problem among the San people see below Chapter 3). The lack of legal personality of
indigenous communities and the uncertainty of competences are serious problems in cases of
contract conclusions.139

4. Another, related problem is sometimes referred to as the Principal Agent Problem of Bilateral
Access and Benefit Sharing Agreements (see e.g. Richerzhagen/Virchow, 2002: 15-17) and has to
do with the asymmetric information location. The problem arises in the post-contractual period in
the form of a “reciprocal moral hazard” (Richerzhagen/Virchow, 2002: 15), which can exist on both
participating sides i.e. either with the provider or with the user of genetic resources.
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C.f. a striking remark of the German Bundesministerium für wirtschaftliche Zusammenarbeit und
Entwicklung (2001: 11): „Die Festlegung geeigneter Zuständigkeiten und Ansprechpartner ist hier [bei
indigenen und traditionellen Gemeinschaften] um so schwieriger, als die politischen und sozialen
Lebenszusammenhänge traditioneller Gemeinschaften oftmals nur in begrenztem Maße mit westlichen
Rechtsauffassungen und Verhaltensvorschriften übereinstimmen, gleichwohl aber den Interessen der
indigenen und lokalen Gemeinschaften an der Bewahrung, Respektierung und Wertschätzung ihrer
materiellen und intellektuellen Errungenschaften Rechnung getragen werden soll.“
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In the first case scenario, the provider as the principal is unable to observe the actions of the user
once he has left the country. The user might subsequently breach the contract (for instance by
passing on samples or information to third parties or by developing products without the
authorization of the provider). Through such behavior potential benefits are lost for the provider,
who is subsequently likely to restrict further access, if he becomes aware of the breach of contract
(Richerzhagen/Virchow, 2002: 15-16).

In the second case scenario, the user is the principal, and is unable to observe the actions of the
provider. According to the idea of a number of relevant international legal instruments and
guidelines (see especially Bonn Guidelines, 2001 and the ITPGR), in case of a bilateral access and
benefit-sharing agreement, it is the duty of the provider country to ensure that the benefits arising
out of the agreement are used for biodiversity conservation measures (wherever necessary, this
might also include the protection of relevant traditional knowledge) in the provider country.
However, the provider country might choose to follow some short-term benefits or other national
interests instead of the (long-term) conservation objective (misallocation of benefits). Other than
that, the provider country might provide the same samples to other, competing users, even though
the agreement stipulated exclusive rights for a special region and a certain period of time.
Bioprospectors will be likely to react with country substitution (Richerzhagen/Virchow, 2002: 16).

The Principle Agent Problem could – at least in theory

– best be solved by putting the information

control into the hands of a third party as independent control mechanism. Furthermore, the mutual
interests of both parties can used be as starting points for the solution and finally lead to a win-win
situation. Such interest points are for instance:
-

the dependence of the user on the continued supply from the country of origin, especially
in the case of rare raw materials, many of which cannot be synthetized in a laboratory or
imported from other places and the provider country on royalties;

-

that both the provider country and the user are interested in an exact declaration, which
genetic resources were used for a newly developed product (this information secures the
agreed upon royalties for the provider country and the exclusiveness for the user);

-

when acting according to the negotiated agreement will lead to a positive feedback both for
the providing country and for the user (Richerzhagen/Virchow, 2002: 16-16).

5. Altogether, one of the main problems with the benefit-sharing model lies in the fact that it arises
from the biodiversity discussion rather than from the discussion of indigenous peoples rights. This
problem, occurring in the whole discussion on traditional knowledge protection, becomes especially
evident in the benefit-sharing approach. Indigenous communities (as well as other local
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communities) are merely regarded as stakeholders, not as holders of absolute rights.140 The
sovereignty over biological resources belongs, under the regime of the CBD (see above), to the
nation states. Moreover, traditional knowledge protection is merely regarded as a corollary of the
protection of biodiversity. As seen from the presented examples, in many benefit-sharing
agreements indigenous or local communities only play a subordinate role as stakeholders, while the
state is acting more or less on their behalf. The main issue is in many instances bioprospecting,
while traditional knowledge is only discussed and protected as part of the scanning process for
biological resources. Not being holders of personal private rights (which the holders of intellectual
property rights certainly are), it is not surprising that the conclusion of a benefit-sharing contract
will leave the involved traditional knowledge holders with a feeling described by a Quechua activist:

“Contractual benefit sharing is like waking up in the middle of the night to find your house
being robbed. On the way out the door, the thieves tell you not to worry because they
promise to give you a share of whatever profit they make selling what used to belong to
you” (Alejandro Argumedo, cited by the ETC Group, 2004: 2).

2.3.6.5 Principles for Contractual Provisions Relating to Intellectual Property
and the Promotion of Traditional Knowledge in Access and Benefit
Sharing Agreements
As seen from the above-mentioned cases, and practical and hypothetical examples, the question
whether a benefit sharing agreement might be suitable for a particular case and what the optimal
drafting should be of such an agreement will depend on many circumstances. However, there are
initiatives to promote an overall picture of the matter and to spread knowledge of contractual
practices and clauses that might serve as models (see e.g. Laird/Wynberg, 2003: 23).

The IGC at the WIPO has considered operational principles for IP clauses of contractual agreements
concerning benefit sharing (see WIPO/GRTKF/IC/2/3). By means of a wide-ranging questionnaire,
information about relevant contracts were collected (see WIPO/GRTKF/IC/Q.2) and incorporated
into a newly-created database of contractual practices and clauses relating to IP, access to genetic
resources and benefit-sharing as a practical tool in the provision of information in this area
(hereafter referred to as “the Contracts Database”; for the proposal of the database see
WIPO/GRTKF/IC/3/4). The Contracts Database covers a wide range of both model and actual
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For the significance of absolute rights as opposed to relative rights for traditional knowledge holders see
below at 3.7.1.
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agreements (see WIPO/GRTKF/IC/5/9, para 23; for the distinction between model and actual
agreements see WIPO/GRTKF/IC/4/19, para 27-29).

Due to the wide range of possible agreements in this field, any sampling of contractual provisions
must necessarily be limited to a minimum of standard elements. Following the description provided
in WIPO document (WIPO/GRTKF/IC/2/3) the following, (slightly changed), contractual elements
will be considered, limited to the intellectual property and traditional knowledge related clauses of
each of these sections:

-

the parties of the agreement;

-

the scope of the contract;

-

rights and obligations of the genetic resource/traditional knowledge provider;

-

rights and obligations of the recipient;

-

governing law and forum selection/dispute resolution mechanisms;

-

other contractual modalities.

1. The Scope of the Agreement

Within the limits of the mandatory rules of the applicable national law, following the principle of
freedom of contract, parties are widely free to set the scope of their contract. In a skilfully drafted
contract the parties will define the genetic material of the contract and whether the contract should
cover traditional knowledge related to the genetic material or not. For instance, a sample
contractual clause which states that the agreement does not cover traditional knowledge related to
the genetic material in question could be formulated as follows: “Traditional knowledge, i.e. uses
and processes, involving the genetic material subject of this contract, are regarded by the
consenting local communities [parties of the contract] as inventions for which inventorship vest
solely with said communities.”141 The description of the genetic material should also deal with the
question whether material which may be transferred inadvertently with the transferred biological
material is also covered by the contract, furthermore whether the agreement should also be
extended to the derivatives of the genetic resource and how the term derivatives is understood by
the parties (see further WIPO/GRTKF/IC/2/3, para 57-67).

2. The Parties to the Agreement

141

A very similar version of a sample contractual clause can be found in Putterman (1996: 145-173).
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The second possible provision to be taken into account concerns the parties to the agreement,
where a number of stakeholders might play a role. Typically, not only indigenous and local
communities, government institutions and the public research sector, but also the private sector
might constitute typical actors, all of which could become partners in a benefit-sharing agreement
(see WIPO/GRTKF/IC/2/3, para 114). It has been suggested that “[g]uidelines or technical
assistance may be necessary to ensure that all parties interested in negotiations have access to
adequate information and expertise” (see UNEP/CBD/COP/2/13, para 22). As far as an indigenous
community is concerned, a serious problem might be that many of the indigenous peoples do not
form a homogenous group and often lack legal personality (see above 2.3.6.4). In these cases,
entering into a benefit-sharing agreement requires their prior reorganization and adoption of their
traditional lifestyles (for this problem see Chapter 3 below).

3. Intellectual Property-Related Rights and Obligations of the Genetic Resource and
Traditional Knowledge Provider

Generally, the main obligations of the provider of genetic resources include inter alia the duty to
facilitate access to the genetic material, and often to facilitate contact with the traditional
knowledge holders (compare WIPO/GRTKF/IC/2/3, para 69). One of the main purposes of every
agreement where indigenous and local communities are involved, should be to ensure that
ethnobotanical information is collected only with the consent of the holders of the genetic resources
and the related traditional knowledge. The agreement itself should set out the procedure to be
used to ensure that informed consent of concerned persons has been asked for. Prior informed
consent provisions also serve to apprise local plant users and their communities of the potential
results of sharing their knowledge. Intentions to patent, license or market products should be fully
disclosed. Contributors of traditional knowledge must be familiarized with royalty structures,
intellectual property rights and foreign currencies used in the course of transactions (Rubin/Fish,
1994: 41-42). Indeed, a report conducted by the WIPO to estimate the needs and expectations of
traditional knowledge holders, has concluded that models for contractual agreements regarding
material transfer, access and benefit- sharing issues could offer practical orientation tools for
indigenous communities. Interviews with traditional knowledge holders suggest that there is a need
among indigenous peoples to receive assistance in the negotiation, implementation and
enforcement of contracts, and further for the development and testing of model contractual
practices, as well as for the protection against unfair contractual provisions (WIPO, 2001: 278).

For the purposes of such an agreement traditional knowledge can be treated as an invention, and
therefore it can be agreed that it be kept confidential – like a trade secret – by both parties. An
example of such a clause can be found in WIPO/GRTKF/IC/2/3, Box 10, para 9(b):
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“Both Provider and Recipient agree that traditional knowledge, which may be regarded by
said communities as the intellectual property of said communities, shall for the purposes of
this Agreement, be treated as inventions for which inventorship vests with said
communities. Parties shall treat said traditional knowledge as a trade secret and keep this
information confidential…”

The agreement may further regulate different aspects of the bioprospecting procedure itself (for
these different aspects see Rubin/Fish, 1994: 38-54). Such aspects should first include the way the
collection

will

be

carried

out.

Prospectors

may

use

random

(comprehensive)

and/or

ethnobotanically guided methods.

Ethnobotanically guided research uses folk and/or indigenous knowledge, not only to identify
plants, but also to find ways of using the material, for example which specific illnesses it is intended
to treat (Farnsworth, 1988: 84-90). Numerous etnobotanical studies have recently been carried out.
As a result, ethnobotany has been rediscovered as a recognized tool in the search for new
pharmaceuticals (Balick, 1994: 4), since it has been found that ethnomedical information may
significantly reduce the number of plants that need to be screened for drug discovery attempts,
resulting in a greater success rate than random selection and mass bioscreening (Farnworth, 1994:
42). Studies indicate that even in the future ethnobotanically guided research might lead scientists
to new medicines, especially in fields which are not the ones most covered in western medicine
(Balick, 1996: 61-62). In one study, randomly collected plants tested by the National Cancer
Institute (NCI) for anti-HIV activity showed only six percent activity, while etnobotanically collected
plants illustrated twenty-five percent activity (Cragg et al, 1994: 178-188; Balick, 1994: 5; Balick
cited by Rubin/Fish, 1994: 39). Another research project has found that 86% of the traditionally
used plant species in Samoa demonstrated pharmacological activity (Cox cited by Rubin/Fish, 1994:
39). These examples illustrate that ethnobotanically guided research can potentially contribute to
future science.142 At the same time it is per definitionem guided by the knowledge of indigenous or
local peoples and therefore contains great potential for traditional knowledge violation.

A second contractual provision relating to the bioprospecting procedure should regard the chemical
information contained in a given plant material. As Rubin/Fish (1994: 41) point out, the same
chemical information may also be found in identical or similar material in other countries.
Therefore, they suggest, “a contract should ensure that a country providing the materials that
contain the relevant chemical and genetic information also receives corresponding remuneration.”

142

Further examples can be found in (Rubin/Fish, 1994: 39).

128

The agreement might include a provision that the prospector will not collect in countries with a
similar flora. In addition, the prospector might use a coding system which tags each sample with a
bar code, corresponding to a data bank, containing all information about the sample, especially the
source country. The source country or the source community should have contractual authority to
request information on the result of subsequent research on the plant, especially potential
therapeutic or other uses involved.
4. Intellectual Property-Related Rights and Obligations of the Recipient

Regarding the rights and obligations, agreements should in most case regulate two subject fields:
first, the question on (monetary and non-monetary) compensation and benefit sharing; second, the
question of ownership of the intellectual property rights.

As for the first question, parties often might want to include in their contract a provision on how
royalties arising from the commercial use of the transferred material shall be shared. Drafting of
such a provision could be done in several ways. First, parties can negotiate a detailed marketing
agreement, which would leave the parties with a high degree of legal certainty, but also with
relatively high transaction costs. Second, it could be done through so-called “reach-through
royalties,” i.e. a specified percentage of profits or sales which arise after the commercialization of
the product. Finally, the contract can include an obligation of the parties to negotiate a share at the
time and if such a share actually arises, while, of course the duty to negotiate does not necessarily
guarantee the outcome of an agreement (see WIPO/GRTKF/IC/2/3, para 87-88).

While deciding on these alternatives, it must be taken into account that many agreements or
programs directed towards bioprospecting and/or related traditional knowledge fail to realize that
the time needed from collection of a plant and it collated knowledge to the sale of a product as the
outcome of the project often consists of many long years. Programs therefore must be viewed as
long-term projects and this also must be taken into account in respect of the sharing of benefits.
The INBio-Merck Agreement constitutes an exemption in this regard, because it provides a
substantial “up-front” payment from Merck for infrastructure development at INBio and for the
national park systems in Costa Rica. Thus the INBio-Merck Agreement could serve as a model for
future agreements in this respect (Balick, 1994: 7-8).
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Monetary
-

Non-monetary

Bioprospecting fees
per-sample fees
percentage of research budget
percentage of royalties
development of alternative income
generating schemes
commitment to re-supply in source
country/source community, sample

-

Table 6. Types of Benefits. Compilation source: Grifo and

joint research and increased scientific
capacity
participation in planning and decisionmaking
control over samples and research
results
voucher specimens deposited in a
national institution
sole ownership or co-ownership of IPRs
protection of local existing applications
of IPRs
free access to technology and products
resulting from the agreement
acknowledgment in publication
technology transfer (equipment and
material donation)
training in bioprospecting methods,
collection and preparation of samples,
biodiversity monitoring, socioeconomic
monitoring
and/or
nursery
and
agronomic
techniques
(increased
conservation capacity)
Downes (1996: 296-300).

When sharing benefits, not only monetary, but also non-monetary benefits and benefits for the
public good (for instance technology and educational transfer; environmental protection and
sustainability) can be taken into consideration (for the different sorts of benefits see Table 6.)

As for the second question, ownership of intellectual property rights, again a number of different
possibilities are open. The contract might foresee that patent (or any other IP) protection of the
transferred material and its components is prohibited. Such clauses ensure that the material,
including the related traditional knowledge remains in the public domain, and at the same time the
contract might even make sure that the material is recognized as deriving from a certain provider
and that elements of traditional knowledge are recognized as such of the original holders of that
knowledge. Another way of preventing patenting of any component of the transferred material (and
especially knowledge) could be to disclose it in a so completely matter, that novelty – an essential
requirement of any patent application – would be destroyed. Further, the contracting parties may
want to provide for joint ownership of the intellectual property rights of both parties, i.e. the
recipient would agree to seek IP protection only jointly with the provider. Finally, the right to
acquire IP rights over the research results might be subjected to certain conditions, for instance the
notification and/or written consent of the provider and traditional knowledge providers
(WIPO/GRTKF/IC/2/3, para 89-92).
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5. Special Case: Cooperative Projects with Traditional Knowledge Holders

Within the discussion of traditional knowledge protection one typical case scenario should be paid
separate attention. That is the case when a person does not only intend to use traditional
knowledge, but also intends to further develop it with the cooperation of the original holders of the
traditional knowledge. This case scenario can for instance occur when a company rediscovers the
ancient use of an herb and creates a health product using the components of the plant. In order to
be able to supply the production with raw materials, the cooperation of the original knowledge
holders might be necessary (they might for example be the only ones who know how to grow the
plant and/or the plant requires a particular climate to grow in). On the other hand, initiatives might
also derive from indigenous peoples or their organizations, trying to promote their own research
and development and economic growth.

In this case scenario contractual agreements might be right in place. A case that could serve as an
example has occurred in Canada, where the Indian Agricultural Program of Ontario (IAPO) – an
organization owned by status Indian farmers – and Agriculture Canada worked in cooperation.143
The center of their project has been the white Indian flint flour corn, a crop traditional in
indigenous agriculture. IAPO began its work in order to highlight crops with significance to First
Nation peoples and thus Indian flint flour corn, traditionally used for food products such as flour
and corn soup, became the first traditional crop to be selected for further development. There was
an attempt to generate a more commercially viable corn, by actively crossing breed cultivars of the
corn it received, serving as an alternative corn crop for both indigenous and non-indigenous corn
growers. By achieving this goal, it was also hoped that white corn tortilla chips would become a
valuable market product. Since it become clear quite soon that the research required full expertise
and facilities, cooperation with Agriculture Canada at its Plant Research Centre has started.
Associated with the breeding work was a Masters of Agriculture thesis on the identification and
classification of all the known landraces of this corn in the Ontario area.

The legal question brought up by the case was about the ownership of the developed new hybrid
strains developed in Agriculture Canada in the research project with IAPO. The Canadian Patent
Act144 and Plant Breeders´ Rights Act145 served as underlying pieces of relevant legislation. In 1994
(4 years after the conception of the project and 3 years after the work seriously began) a
Memorandum of Understanding (hereafter referred to as MoU) has been concluded between
143

The case was originally reported by Mann (1997: 34-37).
Patent Act, R.S.C. 1985 c. P-4, as amended.
145
Plant Breeders´ Act, SC 1990, c. 20.
144
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Agriculture Canada’s Plant Research Centre and the IAPO. The MoU states that the original material
provided by IAPO to the Plant Research Centre would be held in trust in a segregated section of the
seed inventory kept at the Central Experimental Farm in Ottawa and would remain in property of
the IAPO. Also the IAPO will continue to be the final holder of the rights to the developed hybrid
strains. IAPO, at this stage, did not grant any patents or rights to the commercial use of the
product. The Plant Research Centre has stated it has research interest only. However, a process
has been agreed upon for the Plant Research Centre to negotiate with IAPO for a license prior to
any commercial use of the ensuing product. Yet no obligation of the IAPO was stipulated to
conclude such an agreement, only to negotiate in good faith. Thus certain points remain to be
settled. However, as rule of thumb the “scope and the nature of this MoU make it clear that the
rights to patents or plant breeders’ rights would belong to the original provider of the biological
material, the IAPO” (Mann, 1997: 36).

According to Mann (1997: 36) the project has shown how “creative work can be accomplished in
the context of common Aboriginal, governmental and academic interest. The non-profit nature of
the governmental and academic partners may assist in reaching agreements and project goals.
Indeed, this provides an example of an alternative, progressive type of governmental and
indigenous peoples collaboration that is not just in keeping with the Biodiversity Convention
objectives but provides a model of how to achieve them”.

In these cases, when indigenous peoples actively decide to participate in projects to develop their
traditional knowledge, contractual arrangements seem to be useful and necessary. Here not only
the right of the indigenous community to their traditional knowledge is involved, but the question of
cooperation and thus the adjustment of the indigenous community both legally and economically
speaking is unavoidable (c.f. below 3.7). Of course, also in these cases the contract should be
drafted so as to give the traditional community the right to decide to continue with their traditional
lifestyle as far as possible.

2.3.7 In Search for New Possibilities for the Protection of Traditional and
Indigenous Knowledge through Corporate Governance Rules and
Social Responsibility

Finally, within the discussion on traditional knowledge protection and its approaches, the issue of
corporate law and its role within our topic must be raised. Trying to embed traditional knowledge
protection within corporate law is useful, if not necessary, since corporate law constitutes the set of
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rules determining the behaviour of business entities, also in scenarios when they become
commercially interested in traditional knowledge. Often there seems to be an actual primacy of
corporate law over other fields of law, see for instance the fiduciary duty of a US American
company to maximize profit, which is thought by some scholars to exist even if the profit
maximizing act requires the violation of law (see Easterbrook/Fischel, 1982; Fischel, 1982; see
below). Rules determining corporate behaviour are not always legal, a set of semi-legal or more
socially dominated rules also govern the actions of companies (corporate governance rules, rules of
social responsibility, economic, social and moral sanctions). These points will be elaborated below
in further detail.

2.3.7.1 The Impact of Company Law on Third Party’s Interests
Similarly to a natural person, a company as a legal person can acquire rights and obligations.
Nevertheless it is treated differently from a legal person, both by law and by the fellow economic
and legal actors. The differences most relevant to our purposes are: 1) the fact that most
companies have limited liability and 2) do not possess the morality of a natural person. The concept
of limited liability serves promoting investments well, however it serves rather poorly in its overall
social impact. The risk of a company with limited liability becomes limited to the risk of losing profit
and at the same time its ambition becomes similarly limited to the ambition of gaining as much
profit as possible. In addition, since companies are groups of human beings, the behaviour of the
company will be determined by the laws of group psychology rather then by the laws of individual
psychology. This means that the comprehensive forces of a group make it relatively easy for the
individuals constituting the group to escape responsibility by shifting responsibility to others
(specialization) and to regress to a less mature state of mind by following orders146 (hierarchy),
(Peck, 1992: 248-253). Combining the notion of limited liability with the loss of moral
understanding within a company, we will come to understand the potential dangers of companies
as major economic actors, running towards the goal of profit maximizing, but without the natural
“psychological breaks” an individual person would normally possess (compare Mitchell, 2002: 76119).

Company law as the field of law designed to regulate this corporate behaviour, differs widely
however from one country to another. Different national company laws have not looked upon the
role of companies and the role of company law in the same way.

146

It has been demonstrated that most of the average persons are willing to give up personal responsibility and
cause severe harm to his or her fellow humans when following orders, (see the Milgram-Experiments, as for
example described by Fürst, 1991: 192-193).
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Internationally, two mainstreams of company law philosophy can be distinguished. One of these
streams, most famously represented in the USA, can be called the “shareholder-value-thinking”,
whereby the main goal and duty of a corporation is the protection of the interests of its
shareholders, which can be achieved best through the maximization of the company’s profits. The
other stream however, i.e. European company laws based on the German model (see e.g. the
German “Aktiengesetz 1937” or the Austrian “Aktiengesetz 1938” and its successors) also aims at
protecting interests of third parties that might be influenced by the company’s activities, i.e. the
stakeholders (c.f. Fort/Schipani, 2003: 17-18). This second approach can be called “stakeholdervalue-thinking”.147 Stakeholder-value-thinking thus allows room for the protection of third-party’s
interests, including the interest of indigenous or local communities regarding their traditional
knowledge. Shareholder-value-thinking is more “dangerous” in terms of third-party’s interests, not
only because it does not oblige the company to take stakeholders’ interests into account in order to
maximize profit, it even obliges it not to. Therefore it is the shareholder-value-thinking, especially
as represented in the USA that will be described below in some further detail.

In the United States of America the canonical doctrine has imposed certain fiduciary duties on
companies and their management, most importantly the duty to maximize profits.148 Classically, this
has been regarded as the socially most desirable thing corporations could do and also the kind of
behaviour that is most easy to monitor (see e.g. Bainbridge, 2002: 419-429). In other words: The
duty to maximize profits was justified as being the behaviour on the part of individual companies
that leads to the maximization of society’s overall wealth (Parkinson, 1993: 260). Since, it was
regarded as in society’s interest that companies maximize their profit, the rules of US company law
were designed with that end in view.

However, even from the point of view of US American law, the doctrine of profit maximization is
not as overwhelming as it might seem at the first glance. First of all, not every commitment of a
corporation to pursue social interests necessarily contravenes the goal of profit maximization. Some
more or less self-imposed bounds simply constitute economically rational responses to scenarios
where profits in the short-term must be sacrificed to facilitate the possibility of long-term profit.
These “prudential constraints” (Parkinson, 1993: 268-269) are strategically neutral regarding thirdparty or social interest. Whether they can or cannot serve the interest of third-parties, will depend
more on the underlying business rationale, and less on ethical considerations. On the other hand
147

For the distinction between “shareholder-value-thinking” and “stakeholder-value-thinking” c.f. e.g. Doralt
(2000: 639-640).
148
For a general overview of fiduciary law, see for instance Hertig, 1998. For the doctrine of profit
maximization within canonical law see for instance Bainbridge (2002); Dooley (1995); Easterbrook/Fischel
(1981); Macey (1991); Macey/Miller (1993).
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“constraints regarding others” are the ones primarily adopted for the sake of social or third-party
interest and not for protecting profitability. How far a company will depart from profit maximization,
will depend on the nature of the particular constraint and the weight that the company attributes to
that constraint (Parkinson, 1993: 268-270).

Second, the legal understanding of the law of companies seems to be changeing currently in the
USA.149,

150

In his recent paper, Elhauge (2002) states that the canonical account turns out to be

wrong. None of the US states imposes a statutory duty to profit-maximize or states that it is the
sole purpose of the corporation. On the contrary, proper economic analysis proves a discretion of
the management to refrain from profit-maximizing activity for the sake of public interest to be
desirable. Even from the point of view that shareholders are acting as loyal agents on behalf of the
shareholders, through exercising such discretion managers get the possibility of enhancing
shareholder welfare in the long run (contrary to short-turn profit-maximizing that might even hurt
the company in the long run), and avoid negative social sanctions. Shareholders themselves are in
a relatively weak position to gain knowledge of what creates social sanctions and it is also rather
difficult for them to take collective action on any social or moral impulses they might feel. Similarly,
Radin (2003) has recently shown that stakeholder-oriented management does not inherently
conflict with US law. She argues that corporations must take into account not only short, but also
long-term consequences of their decisions, and must take into account complicated networks of
stakeholder relationships, because otherwise, paying attention only to shareholders would limit the
ability of the management to counter relationships that threaten its performance and to develop
relationships that can benefit the firm over the long term. Moreover, corporate law should not be
regarded as the only legal restraint on corporate behaviour. Rather, both the interpretation and the
application of the law should be understood as an ungoing process, whereas the managers´
responsibilities must be evaluated within the context of a broader legal and social (moral)
environment. Finally, the doctrine of shareholder primacy does not seem to provide any longer a
useful imperative for corporations, since general expectations today are such that businesses
should consider an array of stakeholders and public interest issues. Therefore, “bridging the gap
between stakeholder thinking and the law” does not seem to be as complicated an endeavour as it
used to seem (Radin, 2003: 37-39). Radin expresses this starting change of legal understanding
149

It is interesting to note that even in the US; in a country dominated by shareholder thinking and the
doctrine of profit-maximizing, early corporations tended to serve public roles. Initially, during the mid-1800s,
corporations were feared to threaten the economic balance of power. In 1909, the court held that going into
business in order to put somebody else out of business did not constitute a proper business purpose.
Moreover, “[t]he purpose for which a man is using his own property may […] sometimes determine his
rights” (Tuttle v. Buck, 107 Minn. 145 (1909); see Radin, 2003: 29-30).
150
Note that in 1996 even the Supreme Court of the USA has suggested that fiduciary duty is no longer
between management and shareholders: In Variety v. Howe (1016 Sup. Ct. 1065; 1996) the Supreme Court
held that a corporation has violated its fiduciary duties to employees due to financially irresponsible decisions.
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thus: “Until recently, stakeholder thinking has developed with only nominal reference to the legal
environment in which businesses operate. This is largely the result of traditional interpretations of
fiduciary law and shareholder primacy, which ostensibly preclude attention to non-shareholder
stakeholder concerns. This is starting to change, though. […] While the corporate entity is arguably
fictious, its effects on stakeholders are real. Although laws do not always coincide with our moral
principles, they should leave room for us to adhere to our moral principles within the context of
law” (Radin, 2003: 25).151

2.3.7.2 The Understanding of Corporations as Social Entities and the Corporate
Social Responsibility of Companies
Moreover, not only the legal understanding of corporations is changing and must change, but also
the understanding of the social and political import of corporations. What responsibilities we ascribe
to a firm will largely depend on our understanding what a business corporation actually is.152 We
can look at a corporation in a rather classic way and construe it merely as legal fiction on paper. Or
we can think of it as a multidimensional enterprise, performing far-reaching activities with serious
consequences. As early as in 1938, Barnard elaborated that formal organizations are the principal
structural frameworks of society itself, whereas the actions of the individual are directed by their
connection with organizations (Barnard, 1938: 172). In today’s world, corporations as main
organizations, affect lives on the community level and the level of its employees and customers just
as much as politics on the national and international level (Snider/Hill/Martin, 2003: 177). Thus, in
the broadest sense we must acknowledge that corporations are history’s key global players of our
time. Today, 51 out of the 100 biggest business entities of the world are transnational corporations
and not states, having however a significant influence on the politics of nation states, but without
democratic legitimisation and transparence (Hödl, 2003: 10).

The social impact and responsibility of companies has been discussed under the concept of
corporate social responsibility (CSR). CSR has been debated both on the academic and the political
level, provoked by corporate scandals and unethical business practices. Discussions on CSR
currently differ and depend on the line of business and circumstances (Leitl, 2003: 13), which might
also be a desirable way for the future as well, taking into account the social sensibility and
interconnectedness of the matter. Concepts have been elaborated both on the national and
international level. One initiative to broaden the social perspective and conscious beneficial impacts
of international corporations came directly from UN General Secretary Kofi Annan, when he
151

For the relationship between stakeholder thinking and the law in the USA see further Orts (1997);
Marens/Wicks (1999).
152
On theories of corporations see for instance Millon (1990); Donaldson/Dunfee (1999); Berle/Means
(1932); Easterbook/Fischel (1989); Esterbrook/Fischel (1989); Coase (1937); see also Coase (1961);
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challenged business leaders to join the United Nations Global Compact – an international initiative
that would bring companies to follow ten principles in the areas of human rights, labour and
environment. The Global Compact is designed to encourage companies to develop responsible
corporate citizenship, so that businesses can be part of the solution to the challenges of
globalisation

by

promoting

UN

goals

and

sustainable

development

(see

online

http://www.globalcompact.org). One problem around international initiatives might be that the coexistence of national and international sets of CSR rules, some varying in the different business
sectors, could cause more confusion than clarity. However, should CSR be employed for the sake of
traditional knowledge protection, the international level cannot be avoided.

Definitions on CSR have been various, reflecting different political views on the subject. Entities
closer to the central political power and acting more in favour of transnational corporations are
likely to emphasize the voluntary nature of CSR rules (see for instance CSR Austria, 2003).
Similarly, on the academic level, Parkinson (1993: 260-261) defines corporate social responsibility
as a kind of „behaviour that involves voluntarily sacrificing profits, either by incurring additional
costs in the course of the company’s production processes, or by making transfers to nonshareholder groups out of the surplus thereby generated, in the belief that such behaviour will have
consequences superior to those flowing from a policy of pure profit maximization” [emphasis
added]. NGOs, quite differently, tend to call for a stronger regulation, including legal sanctions.
Thus on the one hand, we have the picture of business-oriented CSR rules, focusing on the
responsible organisation of core business practices, based on voluntary participation153 and on the
other hand, the demand for a more development based, legally sanctioned global CSR regime, to
combat social injustice in the whole chain of business activities and their effects (compare MarkUngericht/Weiskopf, 2004: 334-343). The first type of understanding emphasises the benefits of
the existence and the compliance with CSR regimes for the company, such as better reputation,
better scores on reputation indices154 (see for instance Schwaiger/Eberl, 2004: 321-322) or the
increase of the financial performance in the company on the long run due to the socially
responsible program (compare Pava/Krausz, 1997: 345-346). Going a step further, noble objectives
such as sustainable development, to increase the standard of living, the protection of the
environment and natural resources might be pursued solely on the grounds to increase the
153

Following this approach in its extreme, Leitl (2003: 13) states: “Es liegt in der Natur der Sache [der CSR],
dass Freiwilligkeit der Unternehmer hier ein Basisprinzip ist.“
154
Today a number of different lists exists to “measure” the reputation of corporations, most famously the
Fortune-Index of the “Most Admired Companies”, published since 1983 and the list “Imageprofile”,
published by the ManagerMagazin in Germany since 1987. There seems indeed to be a relation between
socially responsible behavioral patterns and the reputation of companies: A study using a sample of 500 firms
enlisted in the Fortune-List showed that 82% addressed at least one corporate social responsibility issue
(Estoy and Leichty, 1998). Scientifically, the Harris-Fombrun Reputation Quotient was developed in order to
measure reputation (Fomrun, 2001); a newer design was suggested by (Schwaiger/Eberl, 2004).
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company’s performance and livelihood in the long term.155 In other words, this is the saying that
good ethics can have a positive effect on the economic performance of companies, that “good
ethics is good business” (Joyner/Payne, 2002: 297; compare also Mitterbauer, 2003: 14-15). The
second type of understanding is the demand for clear and legally enforceable norms (see for
instance Sallmutter, 2003: 16), designed to serve the interests of a variety of stakeholders

regardless of the question, what benefits might arise for the company and its shareholders. This
approach roots in practical experiences of NGOs and labour unions with corporations and their
“worst practices”, since in very many cases the experience shows a huge gap between the verbal
commitments of a company and its actual business behaviour, including the effects of its actions on
people and the environment (Schachner, 2003: 18). Critics of this approach states that the
existence of enforceable CSR regardless of their effect on the companies´ profit might lead to
senseless overregulation and irrational business practices. Therefore the voluntary nature of CSR
rules should not be questioned (Leitl, 2004: 316-317). Note that initiatives on the interstate level,
such as the OECD Principles of Corporate Governance156 and the Global Compact157 between the
United Nations and the business sector, follow the first approach, i.e. the voluntary nature of
corporate governance and social responsibility rules.

Holders of traditional knowledge naturally become stakeholders of any company which becomes
engaged in any part of that traditional knowledge or related natural resources. During its
interaction with traditional knowledge holders, the company’s management is called for decision,
either to pursue the unlimited goal of profit-maximizing (either for merely economic considerations
or for both economic and legal reasons) or to act in a socially more responsible matter and consider
the moral rights and interests of the indigenous or local group (or peoples) in question. Needless to
say, for the issue of traditional knowledge protection it would be desirable if the company would
take social responsibility. However, it is less clear whether voluntary participation in CSR ideas
would better serve the interests of traditional knowledge holders or the existence of strict and
legally enforceable CSR regimes. Applying enforceable CSR rules – although most likely to be
advocated by NGOs dealing with traditional knowledge and related rights issues – would lead us to
the same problems that might arise when designing an enforceable international legal regime for
the protection of traditional knowledge: first, any enforceable legal regime is likely to force a
monolistic legal understanding on both parties (problem of legal pluralism). Second, such regimes
are likely to be enforced through monolistic conflict-resolution and procedural mechanisms, which
155

Compare Leitl (2003: 12-13).
See OECD Principles on Corporate Governance, Organisation for Economic Co-operation and
Development, 2004: “The Principles are a living instrument offering non-binding standards and good
practices as well as guidance on implementation, which can be adapted to the specific circumstances of
individual countries and regions” [emphasis added], (OECD, 2004: 4).
156

157
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are in themselves again problems of legal pluralism and procedural justice. Therefore the question
remains what benefits would a voluntary CSR regime bring for traditional knowledge protection,
that cannot be achieved by other instruments, such as legal institutions and binding international
regimes? Giving up the power of legal pressure a binding legal framework would create, it is only
economic pressure that could pursuade a corporation to act in a socially responsible manner.
However, the power of economic pressure must not be underestimated. The reputation of a
company is directly linked to its economic success: a better reputation for example means stronger
relationships with customers (Caminiti, 1992: 49), higher product prices (Shapiro, 1983: 678),
lower fluctuation of human resources (Dowling, 1986: 112; Caminti, 1992: 49). For further benefits
arising from the good reputation of a company see Table 7. Interestingly, reputation seems to have
similar effects on business as a trademark: customers are more willing to engage in riskier
transactions (for instance, where the quality of the goods or services is hard to estimate a priori) if
linked with a trademark or the good reputation of a company (for the effects of a good reputation
see Table X). In this regard, reputation can be interpreted as an immaterial asset (Schwaiger/Eberl,
2004: 320-321), which is therefore of direct monetary value.

Customers
- greater trust in
products and
statements
- customer loyalty
- higher repeat
business
- higher product
prices

Employees
- easier acquisition
of qualified human
resources
- lower attrition
rate of qualified
employees
- lower salary unit
costs

Investors
- better access to
capital market
- lower cost of
capital acquisition
- higher readiness
to buy and hold
shares

Politics
- advantages in
negotiations
- support

Suppliers
- lower purchasing
costs
- higher readiness
for collaboration

Table 7. Positive economic and social effects of good reputation. (Source: Schwaiger/Eberl, 2004:
320; modified)
To sum up, a company’s behavior and its influence on third parties (stakeholders), like indigenous
communities regarding their traditional knowledge, will depend on the structure of the national
company law. Company laws with an underlying shareholder-value-thinking, as in the USA, are
designed less to protect the interest of stakeholders than company laws with an underlying
stakeholder-value-thinking. It is of greatest interest therefore for the protection of indigenous
people’s rights how company laws in shareholder-value countries, such as the USA, will evolve.
Currently, we can observe a trend of dissociation from the pure shareholder-thinking. Furthermore,
the discussion of corporate social responsibility indicates a growing need and expectation that
companies should act in a socially responsible manner. Unethical behavior will thus increasingly be
likely to have a direct negative effect on a company’s financial performance, especially if it harms
the good-will of the company. Public understanding of ethical behavior thus affects the company’s
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profits. Therefore, society’s understanding on indigenous issues, including traditional knowledge
protection has to be considered as an important parameter. How social learning and participation
can be fostered for the benefit of traditional knowledge protection will be discussed in the next
subsection.

2.3.8 Protection of Traditional and Indigenous Knowledge through Social
Learning

The term social learning goes back to Bandura (1977), who states that we can learn by simply
watching others. Market and the world of corporations are itself forums where social learning and
social change occurs. However, in order to facilitate new worldviews and innovative changes, social
learning processes can be facilitated through collective learning processes. This modern use of the
term is often coined with the notion of multi-stakeholder processes (MSPs), where the problems of
society are not to be solved either by centralized top-down government decisions or legal
(over)regulation, or by the free market approach. Rather, MSPs are designed to involve and
empower stakeholders to improve situations that affect them, to foster dialogue, decision making
and collective action and bring government staff and policy makers, community representatives,
scientists etc. together to work (see online: http://www.iac.wur.nl, last visited 10 May 2005). MS
Processes are strongly built upon the idea of participation, where participation includes people’s
involvement in decision-making, in implementing programs and in the evaluation and sharing in the
benefits of development-related programs (see Cohen/Uphoff, 1977). The system of MSPs is not
the only learning and behavioral approach based on the full participation of the people involved, it
is rather just one within the wide range of similar methodologies, such as PRA158 and RAAKS.159 The
many different names of approaches used in this field might be somewhat confusing. One way to
deal with this problem is to state, as Chambers wrote in 1994, to see that “labels do not matter”
and to acknowledge that many of the practices overlap, change and exchange continuously or,
alternatively, to view that the careful use of terms can help to set standards and quality and clear
distinction of ideas. In order to satisfy both views, a brief outline is given bellow on the different
approaches within the “family of Participatory Approaches of Research” (Chambers, 1994),
simultaneously respecting the fact that the underlying idea of all these approaches is similar and it

158

Participatory Rural Appraisal: a method to analyze local problems and to seek for possible solutions with
local stakeholders.
159
Rapid Appraisal of Agricultural Knowledge Systems: is an approach developed by Paul Engel and his
team at Wageningen University, The Netherlands, in 1997 for sharing and using knowledge from different
stakeholders for innovation.
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is this similarity we must keep in sight when applying the same idea for the protection of traditional
knowledge.

2.3.8.1 The Family of Participatory Approaches to Research160
1. Farming System Research (or: Field Research on Farming Systems)

The system of Farming System Research (or with an other name: Field Research on Farming
Systems) emerged in the mid-1970s. It focuses on the value of the diversity of farming systems,
recognizing farmers’ knowledge as a valuable source of innovation and farmers themselves as
capable analytical experimenters. An example for farming systems research is the “Farmscape”
project in Australia aimed at encouraging the use of decision support systems in agriculture,
combining on-farm monitoring, computer stimulation and discussion that combines the perspectives
of farmers and researchers (see online http://www.farmscape.cse.csiro.au/farmscape/, visited May
11, 2005).

2. Participatory Research (PR)
Participatory Research (PR)161 emerged as a system in the mid-1970s, associated with the adult
education movements in Africa, India and the USA. This system focuses on community selfdetermination (Stoecker, 1999: 840), especially on the empowerment of the poor and powerless
population, through the analysis of their own situation and intervention. PR is characterized by
joint-ownership of research, mutual learning and action (Bathi Badarudin, 2001: 5). The system of
PR shows a strong overlap with the Activist Participatory Research.

3. Agro-Economic Analysis (or: Agro-Ecosystem Analysis)

This system, based on ecological thinking, has been used from the late 1970s on, mainly is SouthEast-Asia. It focuses mainly on the analysis of system patterns and on innovative methods, such as
information gathering-transect walks, mapping, diagramming by local people.

160

The information presented within this paragraph was – when not otherwise indicated – compiled from the
following online sources: http://www.cnr.berkeley.edu/community_forestry/PAR_history.htm, visited May
11, 2005, http://www.iac.wur.nl, visited May 10, 2005; http://www.fao.org/docrep/W3241E/w3241e09.htm,
visited May 11, 2005, http://www.iac.wur.nl/ppme/content.php?ID=394&IDsub=571, visited April 11, 2005.
161
Closely related to the participatory research is participatory management, whereas distinction is seldom
made between these too approaches in literature (see Johnson/Lilja/Ashby, 2001).

141

4. Applied Anthropology

Applied Anthropology in this context emerged in the 1980s. The focus was changed to the value of
indigenous (technical) knowledge, and flexible field learning. The approach was based on the
distinction between etik (outsider) and emic (insider) world views.

5. Rapid Rural Appraisal (RRA)

The system of Rapid Rural Appraisal (RRA) emerged in the late 1970s. It can be understood as a
systematic, but only semi-structured field activity, focusing on outsiders quickly learning about local
people and conditions. The goal is to conduct action-oriented research in developing countries (see
McCracken et al., 1988). It is an essentially multidisciplinary working method, not carried out by
individuals, but by a team comprised of members of different background (technical, social,
economic). Rapid Rural Appraisal essentially involves a quick informal study to explore local
conditions within a specified geographic area to reach an understanding of local agricultural
conditions and problems. The techniques of RRA include interview designs for individuals,
households and key informants, incl. group interview techniques; methods of cross-checking
interviews from different sources, obtaining quantitative data in a short time frame; sampling
techniques; and methods of direct field observation.

6. Participatory Action Research (PAR)

Participatory Action Research (PAR) has emerged in the 1990s, showing a strong overlap with PR
and Activist Participatory Research. It also focuses on the empowerment of the poor and powerless
population by investigating and analyzing their own situation and by taking action. Moreover, it
focuses on collective research, production and diffusion of knowledge through accessible forms of
communication.

7. Activist Participatory Research

Action research as the more general term, rooting in the post-world-war social psychology of Kurt
Lewin (1958),162 refers to a form of social research, in which “the researcher learns about certain
group processes or change processes by actively participating in or manipulating certain aspects of
these group- or change processes. It is a kind of learning by doing.” Participatory action research,
the more specific term, emerged in grassroots works in developing countries as a form of action

162

See for a brief description of Lewin’s approach and ideas Kronenburg (1986: 233-241).
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which tried to turn local people from research objects to research subjects. This form of research
requires the “awareness of one’s own limitations” and “relative ignorance” when confronted with
local people and their knowledge (Huizer, 1997).163

Time
Approach
1960s-1990s Farming System Research

Brief description
Farmers participate in research development in
complex, diverse and risk prone systems.
1968
Activist Participatory
This approach is characterized by dialogue making and
Research
joint research for (personal and political)
empowerment
Late 1970s- Rapid Rural Appraisal (RRA) RRA is a systematic, but only semi-structured field
1980s
activity, focusing on outsiders quickly learning about
local people and conditions.
Mid 1970s
Participatory Research (PR) PR is associated with the adult education movement in
Africa, India and the USA. It shows strong overlap with
activist participatory research. PR focused on the poor
and powerless population, analyzing its condition and
taking action.
1980s
Agro-Economic analysis
This approach focuses mainly on the analysis of
system patterns and on innovative methods, such as
information gathering-transect walks, mapping,
diagramming by local people.
1980s
Applied anthropology
This focus was turned to the value of indigenous
(technical) knowledge, flexible field learning,
participant observation, attitudes, behavior and
rapport.
Late 1980s- Participatory Rural Appraisal PRA is a family of approaches enabling persons and
1990s
(PRA)
communities to analyze their realities and plan actions
for themselves. Its methods have evolved from RRA.
Altogether over 30 tools exist to guide teamwork, to
do sampling, to structure discussions and to visualize
the analysis.
Early 1990s Participatory Action
PAR shows strong overlap with PR and activist
Research (PAR)
participatory research. It focuses on the poor and
powerless investigating and analyzing their condition
and taking action.
Focus on collective research, production and diffusion
of new knowledge through accessible forms of
communication.
1995
Participatory Learning and
PLA is understood as a combination of approaches
Action (PLA)
(umbrella term for PRA, RRA etc.) focusing on
emancipating disempowered people, thus focusing on
diversity: Participation (P), Adult education (L), Action
research (A).
Table 8. A brief history of participatory approaches in sustainable development. (Sources: online:
http://www.iac.wur.nl, visited May 10, 2005;
http://www.cnr.berkeley.edu/community_forestry/PAR_history.htm, visited May 11, 2005.
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For the description of an experience with Activist Participatory Research in Guatemala, among the Maya
in rural communities see Lykes (1997). For a feminists view of the issue see Williams/Brinton (2003).
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8. Participatory Rural Appraisal (PRA)

Approaches and methodologies enabling people and communities to analyze their realities and plan
actions for themselves can be summarized under the term participatory rural appraisal (PRA).164 In
the 1980s it became increasingly recognized that the inclusion of indigenous knowledge into PRA
methodologies provides a basis for the incorporation of basic needs (Warren et al., 1995).

A project, conducted in 1996 in the Winnebago Reservation of the Ho-chungra people located in
the northeastern part of Nebraska, can serve as a good example of how participatory rural
appraisal methodologies can be used to link traditional knowledge and community decisions, in this
case, in connection with land use. The PRA team, consisting mainly of Winnebago Tribal members,
let the whole community be involved in the decision making process concerning the land use
strategy of the community, by means of a questionnaire rather than by direct participation of the
whole group. This way of incorporating indigenous knowledge into land use means recognizing
culture and belief systems and the way people relate to land. The inquiry process has shown that
goals, in harmony with the belief system of the community, are not conceived in a linear fashion, as
(western) outsiders would conceive them, but rather in an interconnected circle (Szymanski et al.,
1998; see further Figure 1). Szymanski et al. conclude: "Incorporating IK into land use means
recognizing culture and belief systems and the way people relate to land. In other words,
community solutions can best be found within the framework of their own local knowledge system.”

Figure 1. Linkage of indigenous knowledge with community needs preferred land use within the HoChunk community. Source: Szymanski et al. (1998).
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For a critical ethnological view of the PRA methodology see Krummacher (2004).
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These – largely overlapping and evolving – approaches all have the potential to contribute to the
empowerment of local and also for indigenous peoples. They involve grassroots learning and as
such they foster society’s learning processes from ground level. It would go beyond the scope of
the present work to analyze fully the possibilities lying within these approaches for indigenous
peoples. However, it should be emphasized that community-based approaches and community
based management have already found their way into biodiversity and environmental protection
discussions. Some authors even speak of a shift of paradigm from the dominant international
conservation paradigm that has focused on the top-down management of protected areas (c.f. e.g.
Brandon et al., 1998; Zanetell, 2001: 281). Rules that are supposed to work must rather be the
result of participatory choice.165 This approach, argued by Zanetell (2001) for sustainable
environmental management, must apply to cases involving traditional knowledge as well. This is
crucially important, because only through a bottom-up approach can it be guaranteed that
(especially) indigenous knowledge holders will not be forced to give up their own socio-legal
systems to become compatible with rules concerning the protection of their knowledge systems (for
this problem see below at 3.7).

2.3.9 Databases Registering Traditional Knowledge

Finally, although not in the form of a separate approach, the discussion on traditional knowledge
protection involves the issue raised by the development of technical standards that might facilitate
the recording and the registration of traditional knowledge (databases).

Within the framework of the WIPO a number of such initiatives have been discussed (see especially
WIPO/GRTKF/IC/7/7; WIPO/GRTKF/IC/Q.4; WIPO/GRTKF/IC/4/14; WIPO/GRTKF/IC/5/15). Two
activities of the Committee show the progress made in tackling this problem: the “Questionnaire on
Databases

and

Registers

Related

to

Traditional

Knowledge

and

Genetic

Resources”

(WIPO/GRTKF/IC/Q.4) and the “Data Specification for Technical Aspects of Databases and
Registries of Traditional Knowledge and Genetic/Biological Resources”, adopted by the Committee
at its Fifth Session (see WIPO/GRTKF/IC/4/14 and WIPO/GRTKF/IC/5/15, Para 109).

The “Questionnaire on Databases and Registers Related to Traditional Knowledge and Genetic
Resources” sought to “ascertain whether databases and registries were considered appropriate
165

How dismatching these two approaches are – top-down rules of international instruments vs. the bottom-up
aproach of community-based management – is e.g. discribed by Campbell et al. (2002:121) on the example of
the Inter-American Convention of the Protection and Conservation of Sea Turtles, entered into force May 2,
2001 (78 Marine Turtle Newsletter 13 (1997)) vs. some locally-resonsive, community based initiatives.
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mechanisms for the preservation and protection of TK and genetic resources” and to lay down the
objectives and functions of such databases (WIPO/GRTKF/IC/7/7, para 4). The questionnaire was
set up to provide a basis for a global, systematic study of stakeholder needs and objectives of
databases. It consisted of two separate sets of questions, directed at two distinct groups:
-

The first set of questions was directed to stakeholders who had not established databases
or other registries, but were interested in creating such a database or registry
(WIPO/GRTKF/IC/Q.4, Annex A).

-

The second set of questions was addressed to stakeholders who had already designed and
used

databases

and

registries,

or

were

in

the

process

of

establishing

them

(WIPO/GRTKF/IC/Q.4, Annex B).
The Questionnaire was addressed to a broad base of interested stakeholders, including individuals,
communities and institutions. In November 2004 more than 50 responses had been received by the
WIPO Committee (WIPO/GRTKF/IC/7/7, para 6-7).

The document, entitled “Technical Proposals on Databases and Registries of Traditional Knowledge
and Biological/Genetic Resources”, was submitted by the Asian Group to the fourth session of the
Committee in 2002 (WIPO/GRTKF/IC/4/14). The proposal, submitted by Asian countries rich in
genetic resources and traditional knowledge, reached a regional consensus, suggesting the use of
databases and registries of traditional knowledge and genetic resources in order to strengthen the
capacity of traditional knowledge holders (WIPO/GRTKF/IC/4/14, para 1). The submitted document
suggests that the experiences in Asian countries have provided a number of lessons worth being
considered by the global community, some of which are cited below (for the full list see
WIPO/GRTKF/IC/4/14, para 2):
-

The purpose of Databases and Registries is not to put hitherto undisclosed traditional
knowledge and genetic resources into the public domain.

-

Databases and Registries should achieve multiple IP objectives, incl. defensive and
protective legal protection in respect of the content of these databases. They should be
used as tools when documenting traditional knowledge and related genetic resources with
appropriate mechanisms to restrict access in accordance with the requirements of the
custodians of traditional knowledge.

-

The rights of the custodians of traditional knowledge and genetic resources to control their
resources are to be recognized throughout the compilation, operation and use of the
databases.

-

Strategic IP management is considered to be critical when documenting traditional
knowledge and genetic resources, as are measures to ensure prior informed consent
concerning documentation and subsequent use of traditional knowledge and related
genetic resources.
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-

The process of compilation and digitization of traditional knowledge involves risks of access
and unauthorized exploitation of traditional knowledge. These risks need to be addressed
and managed according to clear international legal principles.

-

The “person with ordinary skill in the art” is likely to be educated and trained in a different
way as regards of traditional knowledge related invention as he is in the relevant
discipline(s) of modern science. This difference should be considered in the discussion. In
case of patent applications which claim traditional knowledge related inventions, practical
means need to be developed in order to integrate relevant teachings of traditional
knowledge systems and modern science when determining inventive steps during the
whole procedure.

At its fifth session, in 2004, the Committee reconsidered and supported the proposal, including the
transmission of it to the appropriate body within the Standing Committee on Information
Technology (SCIT).

A number of reports from national experiences with databases and registries reached the
Committee during its third session (WIPO/GRTKF/IC/7/7, para 11-13). These reports include a
project from India, called the Traditional Knowledge Digital Library (TKDL), initiated by the Council
of Scientific and Industrial Research of the Government of India. After the completion of 36,000
formulations in five languages, significant work has been performed on the documentation of the
traditional Ayurvedic medical system. TKDL Unani is currently developing a database of previously
disclosed Unani literature (WIPO/GRTKF/IC/7/7, para 11).

In the People’s Republic of China, the State Intellectual Property Office (SIPO) created a database
known as the “Traditional Chinese Medicine (TCM) Patent Database”. The database contains 12,124
indexed records on TCM patent literature. In addition, the SIPO uses some other TCM databases,
which were not complied by the SIPO and are not located on SIPO servers (WIPO/GRTKF/IC/7/7,
para 12).

Also, a number of indigenous and local communities have tried to record and register their
traditional knowledge systematically. For example, the Tulalip Tribes in Washington State, USA are
currently compiling a database named “StoryBase” to record their traditional environmental
knowledge. Organizing their knowledge within the database, the members of the Tulalip Tribes
distinguish between “Type A knowledge” and “Type B knowledge”, taking intellectual property
considerations into account. “Type A knowledge” is reserved exclusively to the members of the
tribal communities, while “Type B knowledge” is made available to the larger public. Access
privileges constitute a rather complex issue and are under ongoing discussion. Nevertheless, the
Tulalip Tribe have already found some core principles that should be respected, as traditional
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knowledge finds expanded use in policy making. These principles declare the tribes as sovereign,
state that good laws follow good practice and require researchers to conduct research in the
utmost good faith and respect for tribal traditions (WIPO/GRTKF/IC/7/7, para 13).

Further examples for national experiences on databases and registers are: the Indian Peoples’
Biodiversity Registers (PBR), the Farmers’ Rights Information System (FRIS), the Community
Biodiversity Registers, the Honeybee Database, the National Innovation Foundation (NIF) database
of India, the Ayurvedic Materia Medica, the Ayuta Index and others.
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3. Indigenous Knowledge Rights of the South African
San regarding their Traditional Use of the Hoodia
Gordonii Succulent
3.1 General Background on the San
The San constitute the oldest inhabitants of Southern Africa and at the same time one of the oldest
anatomically modern human beings on Earth, who might therefore seem to share some common
genetic feature (steatopygy) with one of the oldest art sculptures of the world, the Venus figurettes
(Burenhult, 2000: 102). They are considered to be the direct descendants of the first modern
humans, the homo sapiens sapiens (Hitchcock/Biesele, 2002:9; Crawhall, 2001: 6), who
continuously occupied southern Africa (Stephenson, 2003: 4). According to some authors (e.g.
Scheuch, 1995: 29), the San are likely to have moved southwards around 7.000 B.C., when the
desertification of the Sahara region began. Until the 16th century, the San and the related Khoi-Khoi
were the only human inhabitants of the southern African lands, when Bantu tribes – Sotho, Ngoni
(the later Zulus), Swasi, Pondi and Xhosa – began to cross the Zambezi river and move towards the
south. At about the same time, i.e. in 1652, the Dutchman Jan van Riebeck started the colonization
of the Cape region. (Scheuch, 1993: 56; Scheuch, 1995: 29).

Over the past three centuries the San have suffered the most devastating persecution, with only a
small percentage of their original number surviving (Chennells, 2005: 1). They were easy victims to
be pushed out of any territory by new inhabitants. Being people of a rather peaceful nature, not
organized in tribes, but remaining in small clans, their strategy generally was to fight, but to
withdraw,166 usually to more hazardous and less fertile terrains, whenever territorial claims by third
parties were made.167 The Dutch conquerors developed the habit of brutally hunting the San, as
game, and well into the 19. century the Governor of Cape Town used to send out troops to chase
them. Just in the 1774 commando mounted against the San, 503 people were killed and 241
captured (Lehmkuhl, 1999). Imported diseases, such as the 1713 smallpox epidemic introduced
from India, further decimated the San population in the Cape area. The situation of the San was no
better in German-Southwest-Africa, where following the Herero upraisal, they became the subject
of persecution and often found their death in colonial diamond mines. Following the uprising,

166

This, however, should not suggest that no armed conflicts between the San and European colonialists have
ever occurred. Conflicts arose for instance in 1659-1660 (when armed Hottentots (Khoikhoi) resisted Dutch
seizure of land), in 1673 (second Dutch-Khoikhoi war), in 1701 (cattle raids by Khoisan (Hottentots and San)
against Dutch), in 1754 (first recorded resistance to Roggeveld area Trekboers), in 1770-1779 (Khoisan
resistance to Trekboer occupation), and between 1799-1802 (Eastern Cape Khoikhoi revolt), (see Lehmkuhl,
1999: Online).
167
Roger Chennells, personal interview, February 8, 2005.
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“Hereroland” was founded, a kind of homeland, which claimed many of the San´s traditional
hunting and gathering territories. “Bushman´s Land”, founded North of “Hereroland” was far too
small to give space for the traditional nomadic lifestyle of the San people. The San were driven out
of great parts of the Kalahari, where settlers were looking for land and mineral resources. Only in
the British Protectorate Bechuanaland were they somewhat less victimized, the harsher territories
there being less desired by others (Scheuch, 1995: 29-30). Even today, the feeling of being treated
as a thing or an animal lingers on among the San. Josef Naoadoes, a contemporary Naro San man
from the Epako squatter area in Namibia says: “It is just depression because the people beat you
for nothing, just nothing. Even if you report [them] there is no help. […] I am nothing but I am a

thing.” (Naoadoes cited in le Roux/White, 2004: 5) [emphasis added]. Similarly, Peter Goro, a
Bugakhwe San man from Tobere, Botswana says: “These people are the government of today and
we are in their hands, and we, the Khwe people, are owned by the Hambukushu. I do not like it,
because these people own us like tame animals and in the past we did not live like this” (Goro cited
in le Roux/White, 2004: 9) [emphasis added].

Today, the San do not seem to be threatened by physical extinction. At the turn of the last century,
their number began to increase again (Scheuch, 1995: 30). Today an estimated 100.000 San live in
southern Africa, the majority of them in Botswana (55.000), in Namibia (35.000), in South Africa
(8-9000) and a few thousand more in Zambia, Mosambique and Zimbabwe.168

However, both the cultural identity and the well-being of the contemporary San are threatened.
Many San live below the Poverty Datum Line (PDL) and have difficulties in terms of access to
employment, social services and income-generating opportunities (Hitchcock/Biesele, 2005). The
human rights situation of many San is equally disturbing. For the time period 2002/ 2003 the
Working Group of Indigenous Minorities on South Africa (WIMSA) has assessed the situation of the
Namibian San across the border in West Caprivi and that of the San in the Tsumkwe District West
as stabilizing, since they no longer face the threat of relocation of countless refugees, mainly
Angolan, to their area. However, the lack of recognition of three (of the five) San traditional
authorities in Namibia; the situation of the G|ui and G||ana169 relocated from the Central Kalahari
Game Reserve (CKGR) in Botswana; and the little that is known about the poverty and
marginalization of the San in Angola are all cases giving ground to serious concern. Some
information on the devastating human rights and social situation of the San in Angola is given by
Pakleppa/Kwononoka (2003: 1), who write: “San communities throughout southern Angola
experience social exclusion, discrimination and economic exploitation. Their human rights are

168
169

Roger Chennells, personal interview, February 8, 2005.
For the distinctive sounds see FN 17.
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routinely disrespected and violated. Greatly reduced access to land and natural resources and
insecure and very limited land rights have led to an erosion of the former San hunter-gatherer
lifestyle and livelihood such that today the overwhelming majority of Angolan San live an uneasy
relationship of servitude and dependency with the Bantu neighbours.”

The South African San Institute summarized the status of contemporary San in South Africa as of
March 2000 as follows (South African San Institute 2000: 6, also cited by Stephenson, 2003: 2324):

“Today, the two largest San groups in South Africa are immigrants from Angola via
Namibia.

These are the !Xun and the Khwe, currently living at Schmistsdrift, 80 km

outside the Northern Cape provincial capital, Kimberley. There are 3,500 !Xun and 1,100
Khwe. Both groups claim an indigenous identity on the basis of their languages and
cultures.

The next largest group is the San population of the southern Kalahari. Today, most San in
this area (Lower Orange District) describe themselves as the

╪ Khomani.

The group

descended from several original San groups, including the ||Ng!u (close relatives of the
!Xam who lived south of the !Gariep River), the ╪ Khomani who spoke the same language
as the ||Ng!u but had distinct lineage, the |’Auni, the Khatea, the Njamani and probably
others whose names are now lost to us. Most San of this bloodline now speak
Khoekhoegowap and/or Afrikaans as their primary language. There are 23 confirmed
speakers of the ancient N|u language. They constitute some of the few surviving aboriginal
South African San. Approximately 1,500 adults are spread over an area of more than 1000
km in Witdraai, Askham, Welkom, Rietfontein and surrounding villages. Others live in and
around Upington and Olifantshoek.

A small pocket of aboriginal South African ||Xegwi San lives on farms in Mpumalanga
Province near Lakes Banager and Chrissie and around the towns of Lothair and Carolina.
Their numbers are not known, though estimates run between 30 and 100 adults. These
||Xegwi San are descendants of a displaced group of Drakensberg San, famous for the
rock paintings made by their ancestors up until the middle of the last century. Their
original language is extinct.

There is a group of about 70 adult !Kung San living across the border from South Africa at
Masetleng and Ngwaatle Pans in Botswana. These people originally lived next to the

╪ Khomani

in what became the Kalahari Gemsbok National Park (KGNP). They were
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displaced by the KGNP and driven into Botswana. They have lodged a land claim in South
Africa [see below] though they have [had] yet to resolve the issue of their citizenship.
!Kung is a Northern San language.

There are thousands of people in the Northern Cape who are to some degree aware that
they are direct descendants of the largest South African San population of the 18th and 19th
centuries, the !Xam. In the area of Prieska there are semi-nomadic farm labourers known
as Karretjiemense (Cart People). These people know they are of San descent and may
have spoken San languages in the previous century.”

Table 9 shows a slightly modified version of an excellent chronological overview, compiled by
Stephenson (2003: 5-7), indicating the key events involving the San and all the events which
became relevant in the case regarding the traditional knowledge of the San on the Hoodia Gordonii
plant (see below).

Date(s)
Circa 120,000 BPPresent
Circa 25,000 BPPresent

Circa 8000 BP
Circa 3000 BP
Circa 1800-800 BP

800 BP-Present

Circa 1500 AD

Event
Modern humans, homo sapiens sapiens, have continuously occupied southern
Africa. The San of today are considered by anthropologists as descendants of
these aboriginal southern Africa humans.
Documented characteristic cultural practices by the San that include a hunting
and gathering economy, eggshell bead and shell ornaments, the bow and arrow,
and Rock Art; use at least in recent generations, but probably for millennia, of the
Hoodia plant as an appetite and thirst suppressant to assist in hunting and
gathering practices. These practices were disrupted and modified—and nearly
disappeared—with the onset of colonialism in the 18th Century, but there is
increasing documentation of the tenacious persistence of these practices in
isolated locales even up to the present.170
First introduction of domesticated animal stock in southern Africa.171
Khoekhoe people migrated into present day South Africa from present day
Namibia and Botswana, bringing unrelated languages and cultural practices.172
Migration South of the Zambezi River by proto-Bantu-speaking peoples, which led
to the establishment of the Zulu, Xhosa, Tswana, and Sotho Chiefdoms; their
descendants form the largest majority of South Africa’s population today.
Extensive interaction between the San and the various Khoe and Bantu-speaking
immigrants; DNA indicates intermarriage. Some Zulu, Swati, and Xhosa South
Africans and others of mixed tribal heritage still identify with their aboriginal San
roots.173
Portuguese sailors encounter African peoples in southern Africa.

170

Crawhall (2001:6); personal communication of this researcher with R. Chennells, May and November
2002.
171
Crawhall (2001:6).
172
Crawhall (2001: 6).
173
Crawhall (2001:7).
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Date(s)
1652
18th- 20th Centuries

1910
1937
1945
1948

1955

1961
1963-1971

1971-1982
1982

1990
1994-1996

1996

January 1996
July 1996
April 4, 1997
June 1997

1998

174
175
176
177

Event
Jan Van Riebeek of the Dutch East Indian Company lands at the Cape of Good
Hope to establish the first European settlement in South Africa.
Europeans and European descendants occupy and gain military control of
southern Africa. The San are forcibly removed from most ancestral homelands,
hunted by Boers and Afrikaners, and dislocated by local wars and conflicts
between non-San.174
Union of South Africa formed as self-governing colony within the British
Commonwealth.
White and Sloane publication of account of Dutch ethnobiologist R. Marloth of the
traditional thirst and appetite suppressant uses of the Hoodia plant.175
CSIR established as South Africa’s central scientific research and development
resource.
Afrikaner-based National Party gains control with its apartheid policies; these
policies forced the San to further assimilate with non-San communities and to
“hide” their heritage and identities as San in order to protect their children from
victimization (see also the Coloured Registration Act below).176
Passage of the Coloured Registration Act; all Indigenous peoples forced to
register as either Bantu or Coloured, thus eliminating any official recognition of
the San as an identifiable ethnic group and forcing their “extinction” by fiat.
South Africa becomes a Republic.
Hoodia investigated by scientists of the then National Food Research Institute of
the CSIR direction, initially as part of a project on edible, indigenous plants of
South Africa. Laboratory studies at CSIR at that time provided evidence of the
appetite suppressant properties contained in extracts of the Hoodia plant.
Apparent hiatus in Hoodia research at CSIR due to technical challenges to the
project at that time.
National Chemical Research Laboratories of CSIR acquires state-of-the-art
equipment for isolation and characterization of natural products, which assists in
the isolation of the appetite suppressant agent in Hoodia.
Phytopharm, plc founded in U.K. by its current CEO.
African National Congress wins first democratic election; apartheid abolished;
post-apartheid constitution and legal framework takes shape allowing the San to
begin reasserting their identity and claim heritage rights.177
CSIR begins the process of filing patent applications around the world to protect
its invention of pharmaceutical formulations related to the appetite suppressant
agent P57 derived from Hoodia.
The Working Group of Indigenous Minorities in Southern Africa holds its first
official meeting.
South African San Institute formed at the request of WIMSA and interested
individuals working with the San.
S.A. Patent No. 983170 filed by CSIR; pharmaceutical formulations with appetite
suppressant activity.
CSIR signs an agreement with the U.K. drug research company Phytopharm that
would allow Phytopharm to take the P57 product through development and the
initial stages of clinical trials.
CSIR obtains U.K. patent GB2338235 and world patent WO 98/46243 covering
the “raw materials, active substances and mode of action” of P57.

Id. at 6-8; Gall (2001).
White and Sloane (1937:1002).
Crawhall (2001:5).
Chennells (2002:51).
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Date(s)
August 1998
October 2, 1998

March 1999
September 1999

October 27, 1999
May 2001
May 2001
June 18, 2001
June 22, 2001
September 2001
November 27, 2001
November 29, 2001

December 2001

February 1, 2002
February 22, 2002
March 18-19, 2002
April 11, 2002
April 23, 2002
May 23, 2002
May 23, 2002
July 22, 2002

Event
Phytopharm signs a sub-licensing agreement with U.S. drug manufacturer Pfizer
that would allow Pfizer to take P57 through development and commercialization.
CSIR publishes its Bioprospecting Policy that declares its commitment to the
equitable sharing of benefits that might be derived from its research based on
biodiversity and any associated traditional knowledge.
Settlement in principle of the First Phase of ╪ Khomani San Land Claim.178
CSIR signs a Memorandum of Understanding with a Traditional Doctor’s
Committee in South Africa, aimed at establishing a framework for collaboration
between CSIR and Traditional Healers while guaranteeing their right to share
benefits that might flow from the collaboration. CSIR begins implementation of
information collection process designed to document in a secure manner the use
of traditional knowledge in its research processes.
G.B. Patent 9925457 filed; patent pertains to gastric acid secretion.
Resumption of negotiations of the second phase of the ╪ Khomani San Land
Claim.
WIMSA informed by Survival International regarding the patenting of P57.179
The San confirm information regarding the P57 project through an article
appearing in The Observer.180
Lawyer meets on behalf of WIMSA with CSIR representatives.
Interim South African San Council established (!Xun, Khwe, and ╪ Khomani San
communities represented on the Council).
Adoption of constitution by South African San Council; the Council becomes
official.
WIMSA confirms agreement in principle (Memorandum of Understanding or
“MOU”) between CSIR and the San Council regarding the San’s rights with
respect to the P57 project.
Phytopharm announces completion of the proof of principle clinical study for P57
using raw materials manufactured in South Africa; also notes that the U.S. market
for treating obesity is estimated at well in excess of US$3 billion.
P57 Memorandum of Understanding formally executed by CSIR and the San
Council.
CSIR meets the San Council in Upington to share information on its P57 project.
CSIR and the San Council meet in Pretoria for further P57 negotiations; MOU
modified and announced to the public; San visit CSIR laboratories.
Phytopharm announces that it has completed the installation of a new botanical
supplies unit in South Africa to expand the manufacturing capacity for P57.
United States Patent and Trademark Office officially approves CSIR’s P57 patent
application and assigns it U.S. Patent No. 6,376,657.
CSIR and the San meet for second time to negotiate benefit-sharing
arrangements under terms of MOU (third meeting overall to date).
╪ Khomani San Land Claim Treaty signed.
Pfizer announces intention to acquire Pharmacia; according to industry press, the
acquisition, when finalized, will make Pfizer the largest (presumably in gross
revenue) pharmaceutical company in the world.

178

Id. at 52; Gall (2001:236-241).
WIMSA (2002:59). Other NGOs, including Biowatch and ActionAid UK, had been watching P57-related
activity for a few years previous to this date.
180
Barnett (2002).
179
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Date(s)
June 13-14, 2002

August 22-23, 2002

November 6, 2002
2004

Event
The San (WIMSA and South African San Council, as well as traditional San
leaders), CSIR scientists and policy developers, South African Government
officials and representatives of Biowatch and First Peoples Worldwide meet at a
Kalahari workshop. The purpose of the workshop was to provide the San with
information on P57 development and related matters to facilitate their future
benefit-sharing negotiations with CSIR
Members of the San communities and CSIR participate in a panel discussion of
the P57 case at a Biopiracy workshop in Johannesburg, one of the pre-Summit
meetings leading to the 2002 World Summit on Sustainable Development.
CSIR and South African San Council meet in Kimberley to discuss benefit-sharing
models.
South Africa enacts the Biodiversity Act (Act XX of 2004) providing for, inter alia,
the regulation of bioprospecting activities and benefit-sharing agreements.

3.1.1 Some Remarks on the Terminology “San”

The different population and language groups nowadays summarized as San have arguably never
existed as a distinctive, cohesive group (Hohmann, 2003: 2). San groups themselves would, in
many instances, label themselves referring to their own respective languages, such as for instance
Ju|’hoansi, !Xun, Hai||om, ╪ Akhoe, Khwe or Nharo (Hohmann, 2003: 3).
Altogether the San have about seven different languages, which might sound similar to the
European ear, but which are nevertheless linguistically quite different from each other.181 These
languages belong to the language family of “click” languages spoken by hunters and herders of
southern Africa, which has been referred to as “Khoisan” languages by linguists182 (c.f. e.g.
Schapera: 1930; Barnard: 1992; Batibo/Tsonope: 2000). Since the earliest ethnographic research
periods in southern Africa, these different groups were commonly labeled with the terms Bushman
or Basarwa (in Botswana) or Khwe (Khoe), (see e.g. Hitchcock/Biesele: 2005). Today, the term

181

Roger Chennells, personal interview, February 8, 2005.
The distinctive sounds of the Khoisan languages, unfamiliar to the English speaking or European ear, are
represented by a number of phonetic signs, also used in the present work, which are described by Marshall
(1976: xvii-xx; also used by e.g. Lewis-Williams/Pearce, 2004: xvii) as follows:
| (Dental click). The tip of the tongue is placed against the back of the upper front teeth; in the
release, it is pulled away with a fricative sound. English speakers use a similar sound in gentle reproof.
! (Alveolar-palatal click). The tip of the tongue is pressed firmly against the back of the alveolar
ridge where it meets the hard palate and is snapped down very sharply on release. A loud pop results. English
speakers use this sound to imitate horses hoofs on paving.
╪ (Alveolar click). The front part of the tongue, more than the tip, is pressed against the alveolar
ridge and draws sharply downward when released.
|| (Lateral click). The tongue is placed as for the alveolar click. It is released at the sides by being
drawn in from the teeth. Drivers of horses use lateral clicks to encourage their steeds to start or go faster.
Another sound that appears frequently is X. It is a guttural sound as it the Scottish loch.
182
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Bushman is often replaced by the term San, because of the pejorative and degrading connotation
the term Bushman might have. However, both terms can be interpreted as being offending,
especially since the term San is originally a Khoekhoe word for foragers, which can be translated as
tramps, vagabonds, rascals, robbers or bandits and the like (see Barnard, 1992: 8). Thus both
terms are not degrading because of their etymology, but because of the negative social and historic
attributes attached to them (c.f. Widlok, 1999: 16-17). In this sense an interviewee of Thekla
Hohmann (2003: 3), a San man in Tsumkwe District West, said in February 1998:

“To us it is not that important how someone is calling us. If you call me a bushman, yes it
is true, I come from the bush. My forefathers have come from the bush. And I am proud of
that. If you want to call me a San, yes, you can do so, too. But what really matters is the
way someone is treating us.”

Despite the differences in language and cultural practices, it should be noted that the San share
remarkably similar cosmologies, including their harmonious relationship with the natural world (see
Chennells, 2005: 1), upon which a shared and unified future could be based. To understand these
similarities and to build a new contemporary identity upon them will be an important part of the
San self-identification and empowerment process. This identity building process is described by
Katrina Tieties, a San from Andriesvale, South Africa (cited by le Roux/White, 2004: 21) as part of
her own life experience:
“I want to be called a San, because I live on the land of the ╪ Khomani. If I had known my

true identity earlier, I would have made certain that my ID showed me as a ╪ Khomani, not
a coloured.”

This dilemma of personal identity seem to be universal among the San. The group called the

╪ Khomani as for instance they appear in the ╪ Khomani San Land Rights Claim, never has existed
as a community with clear borders and memberships. The community as such is about to be
created, not least through the activities of the South African San Institute (SASI). Many San
claimants in the case have in the past seen themselves as “coloureds” (kleurlinge). As Roger
Chennells, the legal consultant of the San communities, says (as cited by Robins, 2001: 840):

“So that is quite a difficult thing to tell to the funders, to explain that some of the people
who come to the meetings and to the elections have not actually seen a San themselves.
They are actually curious. They know their grandparents spoke this language or were of
San, so they have this potential affinity. They´re almost like members coming to a club not
quite sure whether to join. They´re only going to join the club if we make it meaningful for
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them to join, in a way that does not threaten their ´civilized´ status. That I find is the real
challenge.”

3.2 San Self-Organization and Empowerment
Thus the San, although the earliest people on the African continent, were a largely inhomogenous
group, which lacked any self-organization until recent times. However, within the last 10-12 years
the different groups of the San started to get organized, following the example given by the Sami
people in Scandinavia and the Native American Movement. The self-organization movement of the
San was supported by various development people, helping them to get together into one group
and as such to become stronger. About ten years ago the San learned about the International
Movement of the First or Indigenous Peoples which operates under the auspices of the United
Nations in Geneva.183 Around 1995, the San, even though speaking different languages, with help
from numerous sources, started to organize themselves as indigenous peoples. As a result of this
movement, the San started to see themselves, even though they speak different languages, as one
indigenous culture, as one nation, as “indigenous brothers”. They look very similar, have a similar
culture and belief-system (animal kingdom, spirits, people changing into animals - similar to other
aboriginal belief-systems).184

Roger Chennells, a former anti-apartheid lawyer, started to become interested in the rights of
indigenous peoples at about the same time that the San started to organize themselves. 1993 was

183

Some words on the International Movement of Indigenous Peoples at the UN (see e.g. Niezen, 2003: 4052): After the collapse of the League of Nations in 1930s and the end of World War II, at the newly created
United Nations favorable conditions emerged for the promotion of the indigenous movement. The most
important of these conditions were the aim to struggle against fascism, the dismantling of European colonies,
the failure of assimilation policies as a means of eliminating tribal cultures, integrating indigenous peoples
into mainstream policies and the rise of an indigenous “middle class” and the increasing rise of NGOs
(Niezen, 2003: 40-42). The first significant opportunity for the representation of indigenous peoples at the UN
occurred when the UN declared the years from 1973 to 1982 the Decade for Action to Combat Racism and
Racial Discrimination, accompanied by the establishment, under the Special NGO Committee on Human
Rights, of a Sub-Committee on Racism, Racial Discrimination, Apartheid and Decolonialization. The main
task of the Sub-Committee was to organize a series of NGO conferences on racism and racial discrimination.
This series included the 1977 International NGO Conference on Discrimination against Indigenous Peoples in
the Americas (United Nations, 1977), bringing out first-hand information on the conditions faced by
indigenous peoples, and the 1981 International NGO Conference on Indigenous Peoples and the Land (United
Nations, 1981), which also established the presence of indigenous peoples at the UN more firmly. The UN
Economic and Social Council followed up this conference with the creation of the Working Group on
Indigenous Populations in 1982, soon becoming the greatest forum dealing with human rights issues at the
UN (with over eight hundred participants at the annual meeting in 2001). One of the most striking results of
the Working Group was the establishment of the Permanent United Nations Forum on Indigenous Issues
(formally approved by the Economic and Social Council in December 2000). Currently the Working Group is
elaborating a draft Convention on the Rights of Indigenous Peoples.
184
Roger Chennells, personal interview, February 8, 2005.
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the year that South Africa was starting to elect a new Constitution185 and apartheid came to an end.
Chennell´s emerging interest in the rights of indigenous peoples coincided with the start of the San
organizing themselves and needing legal counsel. The organization WIMSA (see below) was set up
jointly, with its own constitution and mode of election, functioning as the umbrella organization for
national San organizations: the South African San Counsel, the Botswana San Council, and the
Namibia San Council. This organization needed a serious adjustment of the San understanding of
institutions and law. As Chennells describes it:

“Each of these organizations have their own constitutions and elections. Of course we had
to teach them [the San] how to have elections in the Western way, because their old ways
would not really work for institutions. They would not have elections, but a family group of
about forty people, whereas on person would be the chief hunter and one person the chief
healer, and would not have election, just talk. But now, when you have no forty people but
hundred thousand, you have to have a legal system. It´s been taken some time to slowly
make them except the system. We´ve been working quite patiently, giving them to
understand how the umbrella organization would work for everyone and how leadership
would be exercised, all these normal democratic problems: Suddenly to have a leader, who
is no longer sitting under a bush or a tree, but is now flying to Geneva and needs a
mandate from the people before he can speak. […] A lots of anthropological questions arise
from the clash of the new system, I´m helping with, and the old system which is very much
alive at some places […] deep in the bush.”186

3.2.1 Ways of identity-building and empowerment among the San of
South Africa

Today, a number of things play a role in the identification-building and empowering process of the
San, such as 1) cultural identification building through rediscovery of past tradition (language,
relationship with the natural world, rock art and the like), 2) the building of San organizations and
3) legal battles. Some of these are described below by means of a number of examples, and one of
the two most important legal battles (the case regarding the use of Hoodia Gordonii) will be
analyzed in more detail in section 3.4.

185

For the enacted Constitution see Act 108 of 1996 (Constitution of the Republic of South Africa). For
anthropological issues arising out of the Constitution, especially the relationship between the Constitution and
traditional leadership of indigenous peoples, see e.g. de Beer (2004: 103-109).
186
Roger Chennells, personal interview, February 8, 2005.
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3.2.1.1 Examples of Cultural Identity-Building through the Rediscovery of Past
Traditions
Language

On behalf of South African San Institute (SASI), anthropologists, in search of families whose roots
were in lands from which the San had been driven, have found at least 20 members of the San
community who still spoke the ancient San language N|u187, which had been pronounced extinct in
the early 1970s. After the rediscovery of the N|u language a dynamic revival process has been
started: a dictionary of the language has been prepared, songs and place names in N|u have been
recorded, and songs are being taught to both children and adults (Chennells, 2002: 1).

Relationship with the Natural World
Traditional San culture and lifestyle is inseparably linked to nature and this close link is expressed in
cosmology and language. For instance, in the !Ui San language there is no generic word for a tree
as each individual tree matters as an ecosystem unto itself. The SASI describes one of its projects
which aims to revive the ancient interconnectedness of the San with nature:

“‡Khi. !U. |Arosi are the N|u names of trees in the southern Kalahari. […] Each tree
features in the memories of N||n‡e elders during their long exile into townships and
poverty.
Now a new generation is discovering the meaning of trees. At Platfontein, new trees will be
planted for the next generation of !Xun and Khwe people to enjoy. In Siyanda District, San
youth go with the elders to hear stories of how previous generations cared for the land and
lived wisely in the shade of the different trees. SASI is committed to this process of
remembering the past and caring for the future” (SASI, 2002/2003).

Rock Art

The most spectacular trace of the San as the first people on the continent is their rock art, which at
the same time constitute the oldest example of graphic artifacts of Africa. Rock art can be found all
over the country, leaving a trace of times when the San people were to be found everywhere.188

187

The language has been named so after a study and analysis that has been conducted by the socio-linguist
Nigel Crawhall.
188
San rock art can be found at many sites all over southern Africa, most importantly in Tsodilo, Botswana,
Brandberg and Twyfelfontein in Namibia, the Drakensberg Mountain of Lesotho and South Africa and the
Matobo Hills of Zimbabwe. The oldest ones were excavated in the Apollo 11 Cave in Namibia by W. E.
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Today the rock art constitutes one of the strongest intellectual properties of the San people.189, 190
The intellectual property relating to rock art can be interpreted as something similar to a copyright;
however, as in all instances of protection of traditional knowledge, a simple copyright would not
cover all aspects of rock art, and especially not its spiritual aspect.191 The painting of rock art must
be seen as part of a social and spiritual multicomponent ritual, and not as simple pictures to be
looked at (Lewis/Williams/Pearce, 2004: 104).192 The pictures are likely to be connected with trance
experiences and were made as reservoirs of power. Maqhoqha (cited by Lewis/Williams/Pearce,
2004: 105) showed how the people of old danced in the rock shelter, and, raising their arms,
turned to the images when they needed more power (she used the Xhosa word amandla). She
further said that a “good” person placing his or her hand on a painting of an eland, could gain
power flowing to him or her from the image. The custom of touching rock paintings is further
evidenced in the Western Cape Province, where patches of paint have been rubbed smooth
(Yates/Manhire, 1991: 3-11), or in the Northern Province, where in a number of cases paintings
were similarly rubbed (Laue, 2000: 49).

Yet rock art researchers and archaeologists have developed theories about the meanings of these
painting with a “myopic disregard for the views of the San of today” and the governments of
southern Africa promulgated heritage legislation with no more than a token acknowledgment of the
rights of the San peoples (Chennells, 2005: 5). However, this unsatisfying situation is about to
change. The San, encouraged for instance by the international developments on heritage protection
at the UNESCO, started to debate the issue at a series of workshops (Chennells, 2004: 5). An active

Wendt, constituting the oldest dated works of art in whole Africa, dating back to 25,500-27,500. (Even if
some authors (e.g. Wadley, 1993: 276) have contested this dated and claimed that the rock arts of the Apollo
11 Cave come from the overlying Later Stone Age levels, dated to about 19,000 years ago, the rock art is still
very old.)
189
The rock art heritage of the Australian aboriginals became a very valuable intellectual property, worth
many billions of US dollars per year, after starting the indigenous movement some twenty years earlier than
the San in South Africa did (Roger Chennells, personal interview, February 8, 2005).
190
Roger Chennells, personal interview, February 8, 2005.
191
It has been suggested that even the oldest rock art paintings from the Apollo 11 Cave dating back ca.
27,000 years relate to spiritual experiences in similar ways than more recent parietal paintings do, for instance
the presence of a therianthrope on the paintings might well derive from an experience in altered state of
consciousness (Lewis-Williams/Pearce, 2004: 45).
192
At this point it might be interesting to note that even artifacts which appear to be objects of everyday life,
can give researchers hints to underlying spiritual cultures. Thus have Lewis-Williams/Pearce (2004: 10-13)
suggested that the sudden use of shiny exotic raw materials in tools during the time of the “Howieson´s Port
Industry” (an archaeological period, which lasted from about 45,000 to 35,000 years ago, in southern Africa)
might indicate the appearance of a shamanic spiritual belief system, since shamanism throughout the world
uses quartz crystals and considers them as the strongest power objects (c.f. e.g. Harner, 1982: 139;
Berndt/Berndt, 1992: 308-309; Whitley et al, 1999: 224, 234; Reichel-Dolmatoff, 1971).
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start to the process of protecting this collective heritage193 happened through the following
projects:

1. Iziko Museums Rock Art Exhibition Project

In 2002 the national museums of South Africa, collectively named the Iziko Museums, planned a
new rock art gallery and via WIMSA invited the San to participate in the planning process. WIMSA
board members agreed to the invitation and discussed the concept of rock art exhibition, where the
focal points of discussion were: raising awareness of indigenous knowledge and the forgotten San
communities of South Africa; and the importance of understanding the differing interpretations of
San rock arts viewed by San and non-San individuals (see WIMSA Annual Report, 2002).

2. Didima Rock Art Centre

The Didima Rock Art Centre in the Drakensberg Mountains in KwAZulu/Natal Province (KZA), an
area rich in San rock art sites was initially planned without including San representatives or
organizations. However, after visiting the center by South African San Council in 2002 and
negotiating on San rights regarding the heritage, the provincial government wrote the following
statement to the Council:

“[Ezemvelo KZN Wildlife] … regard it as unfortunate that the San Council did not participate
in the public consultation process that was followed for the Didima development. […]
Ezemvelo KZN Wildlife invites the San Council to formally submit its views, suggestions and
recommendations on matters of heritage and culture so that these can be considered for
incorporation into the content of the interpretative center at Didima.”

Accepting the apology, South African San Council and WIMSA team members, along with members
of the Regional San Education and Culture Committee participated a workshop in the Didima
Cathedral Peak National Park in uKhahlamba, a section of the Drakensberg, in order to inquire
about possibilities of cooperation and inviting the San to comment on San rock interpretations. As a
193

A symbolic gesture towards this development has been made on the political level of South Africa by
placing a duplicated San rock painting into the center of the new, post-apartheid coat of arms of the Republic
of South Africa. At the presentation of the new coat of arms to the nation, president Thabo Mbeki gave his
tribute to the “depicted, who were the very first inhabitants of our land”, saying: “[…] Through this new coat
of arms, we pay our homage to the past. We seek to embrace the indigenous belief systems of our people, by
demonstrating our respect for the relationship between people and nature […] It recollects the times when our
believed that there was a force permeating nature, which linked the living with the dead. It pays tribute to our
land and our continent as the cradle of humanity, as the place where human life first began” (cited by
Lewis/Pearce, 2004: 233).
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result it was noted that the interpretation of the San rock art might change after consultations with
the San (see WIMSA Annual Report, 2002).

3.2.1.2 Contemporary San Organizations and the Struggle for Unity
In the last decade a number of San organizations emerged, subsequently playing a crucial role in
the empowerment of the San and their legal representation. A brief outline of the most important
organizations is given as follows.

KEY TO LOCATION OF WIMSA MEMBER ORGANISATIONS
1. Maiteko Tshwaragano Development Trust
2. Kuru D’Kar Trust
3. Komku Trust
4. First People of the Kalahari
5. Huiku Trust
6. Cuiskurusa Community Trust
7. Dobe Village Organisation
8. Tshobokwane Village Organisation
9. Qoshe Village Organisation
10. West Caprivi Development Trust
11. Nyae Nyae Conservancy
12. N‡a Jaqna Conservancy Committee
13. Sonneblom/Donkerbos Committee
14. !Xun and Khwe Communal Property Association
15. ‡Khomani Communal Property Association
16. Aminuis Corridor
17. Hai||om Development Trust II
18. Tsintsabis San Committee Association
19. Mukekete San Project
20. Omaheke San Trust (OST)
21. Teemacane Development Trust
22. Kwai Development Trust
23. Trust for Okavango
Cultural and Development Initiatives (Tocadi)
24. Ombili Foundation
25. Bugakhwe Cultural Conservation Trust
26. ‡Heku Community Trust
27. Kanako Development Club
28. Tsoa and Kua Cultural Association
29. KwaZulu/Natal San Development Trust
30. Organização Cristã de Apoio
ao Desenvolvimento Comunitário (OCADEC)

Figure 2. Location of WIMSA Member Organisation (Source: WIMSA, 2002/2003)
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Working Group on Indigenous Minorities in South Africa (WIMSA)194

The Working Group on Indigenous Minorities in South Africa (WIMSA) was founded in January 1996
as an umbrella organization of the San in South Africa, Botswana, Namibia, Zambia and Zimbabwe.
The WIMSA should serve as a platform for San communities to express their concerns, to organize
workshops, research and training programs, to reach the people through publications, to support
the rights and communities of the San and to organize legal actions, if necessary. In short, WIMSA
is about “Bushman empowerment” (Gordon, 2000: 10). WIMSA works as the representative body
of the San leadership of southern Africa. All its members (it has 24 member organizations in
Botswana,

Namibia

and

South

Africa)

and

executive

body

are

Sans

(see

online

http://www.san.org.za/sasi/home.htm, last visited May 30, 2005). Member organizations are
required to act in accordance with WIMSA´s policies and goals and to supply WIMSA with copies of
their publications (Brormann, 2002: 45).

WIMSA is currently involved in a number of educational and training activities, for instance in
organizing theme-centered workshops for San traditional authorities; in fostering traditional
knowledge and human rights, and in the international representation of the San people.195 Most
importantly, WIMSA is engaged in the institutional capacity building of the San people in order to
enhance existing capacities of San communities. For example: “In March 2003, for the first time
since the organisation’s inception in 1996, WIMSA organised a trip for Khwe of South Africa and
Namibia to visit their fellow Khwe in north-western Zambia, with the aim of conducting a
preliminary assessment of the situation of the San in that area in terms of land, education, health
and social issues. The historic first workshop involving the San of Angola, South Africa and Namibia
in 2001 was followed by intensive communication between WIMSA and the Lubango-based Young
Men’s Christian Association (YMCA) which developed into a service organisation, Organização Cristã
de Apoio ao Desenvolvimento Comunitário (OCADEC), catering specifically to San communities.
Meetings of the South African San Council, the biannual gatherings of the WIMSA Board of Trustees
and the annual WIMSA General Assembly meetings are essential capacity-building mechanisms for
the San of southern Africa” (WIMSA 2002/2003).

194

The homepage of WIMSA is at http://www.san.org.za/wimsa/home.htm, last visited May 30, 2005.
Thus the few San who possessed the required skills represented WIMSA at international fori such as the
United Nations Permanent Forum on Indigenous Issues, the World Summit in Sustainable Development
preparatory meetings, the XII International Oral History Conference, the International Consultation on
Children and HIV/AIDS, the Indigenous People´s Film Festival and a number of international and regional
workshops.
195
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Kuru Family of Organizations

The Kuru Family of Organisations (KFO), operating in South Africa and Botswana, is an affiliated
group of eight NGOs with the common goal of empowering the San and enabling them to take
charge of their own lives through a holistic approach to development. KFOs currently reach about
70% of the San in South Africa and 40% of the San in Botswana (see Online at
http://www.kuru.co.bw, last visited 1 June 2005). Table 10 gives a brief outline of the NGOs
constituting KFO.

Name
Letloa Trust
D’kar Trust

Location
Shakawe
D’kar

Activities
Centralised support for all KFO offices
Self help development programmes for
D’kar and surrounding settlements
Bokamoso Trust
D’kar
Early childhood learning
Komku Trust
D’kar
Self help development programmes for
Ghanzi district
Gantsi Craft
Ghanzi
Income generation for rural dwellers of
Kalahari and Ghanzi districts through
craft production. Community
development.
South African San
Kimberley and
Self help development programmes for
Institute (SASI)
Upington, South
Kimberley area (including
Africa
Schmidtsdrift) and Southern Kalahari
region
San Arts & Crafts
Ghanzi
Centralised wholesaler of crafts sourced
by KFO
TOCaDI196
Shakawe
Self help development programmes for
Ngamiland
Table 10. Brief Summary of the Member Organisations of the
http://www.kuru.co.bw, last visited June 1, 2005).

KFO.

(Source:

South African San Institute (SASI)197
The South African San Institute (SASI) was established in June 1996 as an independent NGO
mandated by the Working Group on Indigenous Minorities in South Africa (see above) and other
San organizations to “mobilize resources for the benefit of the San peoples of Southern Africa” (see
SASI Annual Review 2001/2002). Currently SASI is mandated to work on a national and regional
level by creating various development projects in areas such as education, leadership training,
management of cultural resources, land rights, intellectual property rights, collection of oral history
and new approaches to community mobilization. Through its office in Cape Town, SASI offers
administrative support to the activities with the ‡Khomani San (Gordonia District) and the !Xun and

196
197

Trust for Okavango Cultural and Development Initiatives (Botswana).
The homepage of SASI is at http://www.san.org.za/sasi/home.htm, last visited May 30, 2005.
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Khwe communities (Diamondfields District) in the Northern Cape Province. Field offices in Upington
and Kimberley support the work of field staff in or near community settlements. SASI actively seeks
cooperation with other NGOs and government agencies in all the areas where it lacks special
expertise. SASI also forms part of various sectoral networks, such as land restitution NGOs in the
Northern Cape (see online http://www.san.org.za/sasi/home.htm, last visited May 30, 2005).
The founding father of SASI is Roger Chennells, a former anti-apartheid lawyer, who after the
abolition of apartheid became increasingly interested in rights of indigenous peoples.198 He became
involved in negotiating improved labor conditions for San Farm workers at the Kagga Kamma
tourist village at Ceres, a few hundered kilometers from Cape Town (White, 1995; Robins, 2001:
836). Chennells soon realized that the

╪ Khomani

San community could have a good chance of

succeeding in a land rights claim at the Commission for Land Rights and Restitution, after the San
had been forcibly removed from the Kalahari Gemstok National Park (see below). Thus the
beginning of an “ethnic revitalization” (Wallace, 1956: 264-281) process among the San has
started, even though confined to a relatively small number of people, with the SASI (Robins, 2001:
836).

South African San Council

The South African San Council was initiated in September 2001 by 51 delegates from the !Xun,
Khwe,

╪ Khomani,

and KwaZUlu San communities in order to “build up capacities to lead their

communities” (WIMSA, 2002: 33). The delegates agreed to form an interim council that would
reconvene to adopt a formal Constitution, which was signed and adopted on November 30, 2001.
The Council consists of nine members: three !Xun, three Khwe, and three ╪ Khomani. The KwaZulu
San were given observer status pending the founding of their own local organization (Stephenson,
2003: 25). According to the Constitution the main objectives of the South African San Council are to
advance the rights of South African communities on local, national and regional levels and to
coordinate campaigns, programs and development plans, NGOs, governments and the like with the
San communities (WIMSA, 2002: 33).

198

Roger Chennells, personal interview, February 8, 2005.
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Getting Closer to Action: The Struggle for Unity among the diverse groups of the San
people199

As shown above, the San belong to different language groups, have widely differing cultures and
practices and cannot be regarded as a homogenous group. The San can appear to the outside
observer in manifold ways: from stereotypical images of timeless ancient tribes to marginalized
impoverished individuals whose personal history is filled with conflicts, alcohol abuse and crime.
These diametrically opposed views appear in the media.200 For instance, during the ╪ Khomani San
land claim process in the mid-1990s the San claimants appeared in the media as a highly cohesive
and consensual tribal community, and only one year later as socially fragmented people, governed
by homicide, suicide, drug abuse and AIDS. This shift can be attributed to the roles of NGOs just as
much as to the representations of the San themselves and to global discourses of civil society,
cultural survival and indigenous peoples’ rights (c.f. Robins, 2001: 833-835). Similarly, the media
represented a “schism” between “western” and “traditional” or even “fake” and “authentic” San
(Robins, 2001: 838).201 Not only the media, but anthropological research has contributed in a
similar fashion to a picture of San inhomogenity. However, even though anthropologists were
tempted to deconstruct all essentialist claims to San cultural continuity and authenticity, or simply
depreciate it as self-choreographed “stage ethnicity”, it became apparent that such deconstructivist
strategies are somewhat too rational, somewhat too reductionist and is likely only to harm these
marginalized communities (Robins, 2000: 56-75, also in Robins, 2001: 837).

In these ambivalent circumstances, it comes as no surprise that regarding questions of selforganization, disharmony, self-interest and other related psychological factors would cause
problems from within the circles of the San themselves. The question whether the San will be able
to set aside their own internal conflicts in order to act as a unified actor towards third parties
became crucial around the discussions regarding benefit-sharing in the “Hoodia-case” (see below).
Roger Chennells, the legal advisor of the San organizations in the case referred to described the
situation as follows:

199

Generally, on the issues of San identity building and the struggle between tradition and modernity see e.g.
Robins (1997: 23-44); White (1995).
200
Representing both extreme views, see e.g. the newspaper article in “The Star” from October 22, 2004
entitled “He is drunk, or stoned, or both… this is the hope of a dying nation”, stating: “Neglected and
discarded, the Khomani San fought for their land, but infighting and substance abuse threaten to tear the tiny
Kalahari group apart. The Khomani San gave us the gift of humanity – now the descendants of a people who
roamed the earth 150 000 years ago face a race for survival.”
201
See for example the article published in the “Cape Times” on July 1, 1999, by Friedman and Gool entitled
“Fake San on Show: The Great Bushman Tourist Scam.” The article accused the Kagga Kamma Nature
Reserve management of “passing off non-bushman as the “genuine article” for the gratification of tourists.”
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“The San belong to at least seven distinct language groups spread over a vast area with
widely differing cultures and practices, and could have been expected to differ widely with
regard to the question of sharing the benefits from their traditional knowledge. Numerous
attempts to secure benefit sharing agreements from research with tribal or ethnic
groupings have spectacularly run aground on the rocks of self-interest, jealousy and
political powerstruggles. Tribal systems adept at the sharing of the modest fruits of nature
in a hunter gatherer society could not be expected to expand to deal with the ramifications
of the multimillion dollar windfalls trumpeted by the media.
Once it became clear that a benefit sharing agreement that would deliver an unspecified
flow of money was in sight, WIMSA held a series of workshops designed to secure the
principles and foundations for sharing of the spoils. Participants engaged in frank
discussions about the equity of sharing the money. Some advocated a per capita based
distribution system, others based upon other criteria. Without the emergence of clear
guidelines, consensus could have become impossible to attain” (Chennels, 2005: 6).

Nevertheless, some important principles could be agreed upon by the San delegates which would
serve as bases for future negotiations and agreements (Chennells, 2005: 6):
-

“Heritage and indigenous knowledge is collective in nature. It is an asset (property)
belonging to all San peoples”;

-

“No individuals may benefit from San intellectual property”;

-

“It is the task of the leaders to ensure that a fair system is agreed and protected, in the
interests of all of those who look to them for leadership”;

On the bases of the above-mentioned principles, as the result of a series of workshops, a simple
sharing formula was ratified at the central WIMSA annual general meeting in November 2003, and
confirmed as an instruction binding on the Trustees of the San Hoodia Trust:

“One quarter of the income is to be retained by the Trust, 10% for Trust expenses, 10%
for investment for future needs, and 5% for the organization WIMSA. The remaining 75%
is to be divided equally between the San Councils of the countries that are members of
WIMSA - currently Namibia, Botswana and South Africa” (quoted from Chennells, 2005: 7).

This formula is based upon principle, was soundly endorsed by the current leaders, and has been
confirmed by various binding declarations (Chennells, 2005: 7).
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3.3 Taking Action and Fighting for Rights
3.3.1 ╪
Nature conservation at the price of cultural destruction: The
Khomani San Land Claim

The first serious challenge to the capacity of the San of South Africa to organize and empower
themselves has occurred in form of a land claim case. Land used to be the most contested resource
throughout Africa’s colonial history. During the early stages of colonialisation, European settlers
used the state’s political measures to ensure possession of their land, while indigenous peoples
such as the San, were forced to leave newly established farm areas or were integrated into the
commercial farming system as cheap laborers. During a second phase of territorial organization
reserves and homelands were established, and the San were forced to live in small reserved areas,
usually under the least favorable environmental conditions (Hohmann, 2003: 21). As the case
described below will also suggest, the establishment of national parks within the framework of the
state’s conservation policies resulted in further resettlement of San communities (see Table 11).
The

╪ Khomani

San land claim involved the “Southern Kalahari San”, who were evicted from the

Kalahari Gemsbok National Park (KGNP) – which became Kgalagadi Transfrontier Park in 1999 –
soon after its formation in 1931, as a direct result of racial legislation implemented after the 1913
cut-off date (Robins, 2001: 836). The land claim initiated by Roger Chennells, and the South African
San Institute (SASI), was finally settled by the government and not by the court.

The States nature conservation policies have been an obstacle to the San’s access to land and
resources since the beginning of the 20th century. San territories have been set aside for the
purposes of nature conservation, and from the 1950s they were cleared of the local population
(Hohmann, 2003: 21-22).

The San communities involved in the land claim case in South Africa were to a great extent no
longer functioning as a definite community. The ancient cultural practices of the San were only
sporadically maintained in isolated groups, i.e. various clans and families. The Southern Kalahari
San are comprised of disparate groups known as the ╪ Khomani, |Auni and N|amani. In search for
clans and families that had originated from the claimed land, the ancient San language N|u has
been rediscovered and revived (Channells, 2002: 51; for the restauration of the N|u language see
above).
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Park or Reserve
Area
Central Kalahari
Game Reserve

Size
Year of
Establishment (km²)
1961
52,730

Country

Comments

Botswana

Etosha National
Park

1907

22,175

Namibia

Gemsbok National
Park, became
Kgalagadi
Transfrontier Park
in 1999
Kruger National
Park and its
predecessors

1931

37,991

South Africa,
Botswana

1,100 G|wi; G||ana and
Boolongwe, Bakgalagadi were
resettled outside the reserve into
nearby areas in 1997; current
pending court case to reclaim
ancestral land
Hai||om were resettled outside
the park or sent as workers to
╪freehold farms
Khomani and N|amani San
were settled out of the park in
the 1930s

1926

19,000

South Africa

Around 2-3,000 people were
moved from Sabi Game Reserve
in 1903; Makuleke were
relocated to the Ntlaveni area in
1969
Hwange (Wankie) 1927 (declared 14,620
Zimbabwe
Batwa (Tuya, Amasili) were
National Park
a National Park
rounded up and resettled south
in 1950)
of Hwange Game Reserve in the
late 1920s
Moremi Game
1964
3,880
Botswana
Bugakhwe (||Ani-khwe) were
Reserve
relocated out of Moremi in the
1960s
Nata Sanctuary
1989
230
Botswana
Shua lost access to the sanctuary
and its resources
West Caprivi
1963
5,715
Namibia
Khwe and Mbukushu were
Game Park, since
resettled in the early 1960s and
2000 Bwabwata
Khwe and !Xun San went to
National Park
South Africa in the 1980s
Table 11. National parks, game reserves, and conservation areas in Southern Africa that resulted in
the resettlement of San populations (source: Hohmann, 2003: 19-20).

The

╪ Khomani

San land claim has been negotiated and settled in two phases (as described

similarly by Chennells, 2002: 51-53):

1. In the first phase (March 1999), six farms, covering an area of 38,000 hectares around the
confluence of the Molopo and Nossob rivers, about 50 km south of the former Gemsbok
National Park, now named Kgalagadi Transfrontier Park, were returned to the San. A
second phase of negotiation after a period of two years has been agreed upon, provided
the remaining

╪ Khomani San (an estimated 1,500 people) manage

to organize their self-

government and to start the novel process of resettlement on farms owned by the
community. Thus the major challenge of this first phase was to learn the lessons of self-
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organization and self-government, which had to be started with some basic lessons in
“representative democracy.” In order to achieve this goal, SASI has put its effort into
training and working with the new leadership of the newly re-constituted community – now
more a virtual community without the organic traditions of past practices. This is where the
problem start. As Roger Chennells, the legal advisor of SASI has described:

“SASI focused its efforts on training and working with the leadership, attempting to ensure
good governance and policies that would ensure that the six farms would develop in such a
way as to form a proper days for the resettlement of the community. However the
committee began to resent some of the controls on their power that were exerted through
SASI, and by the end of 1999, the financial affairs of the San were causing concern to the
Department of Land Affairs. An audit was requested, which provided direct evidence of an
alarming degree of mismanagement if not theft of communal money. A period of
uncertainty commenced, with the provincial leadership of the Northern Cape taking an
interest in the San problems, and indicating a new willingness to provide assistance.
Eventually new elections were held in July 2000, during which the previous leadership was
largely evicted, and the committee largely different from the first was elected” (Chennells,
2002).

The committee, after some months of further training, recommitted itself to carry on the
negotiations of the land claim and confirmed the role of SASI in the process.

2. In the second phase of the land claim settlement this newly elected

╪ Khomani

San

Committee was required by the government to operate under supervision. The supervisory
“task team,” comprised of representatives of government departments, viewed its role as
one of counteracting corruption and mismanagement.

In October 2000 a subcommittee with knowledge of the Kgalagadi Transfrontier Park was
formed in order to carry out the negotiations with the SASI. After meetings and a number
of difficulties, a final agreement was concluded, granting the

╪ Khomani San different land

use rights in addition to the six farms transferred in March 1999. For this purpose the land
was divided into different “zones”:

-

“The Ownership Zone.” According to the agreement the

╪ Khomani

San were

awarded “ownership” of 25,000 hectares on the Southern boundary of the park,
where the San will be allowed to hunt, collect bush foods, carry out cultural
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practices and conduct eco-tourism ventures to a relatively free extend, within the
limits of the agreement.
-

“The Priority Commercial Use Zone.” A second zone was established between the
owned area and the Auob river, where the ╪ Khomani San will be entitled to carry
out eco-tourism enterprises.

-

“The Symbolic and Cultural Use Zone.” This third zone comprises about 4000 km²,
that is about half of the size of the South African section of the park. The
establishment of this zone means the development of central cites where the elders
can gather regularly and practice traditional culture, provided that this is not
carried out for commercial purposes.

-

“The Commercial Zone.” At the confluence of the Auob and Nossob rivers a jointly
owned (San and SANP) commercial Lodge has been agreed in principle, with
employment opportunities for San, not only as trackers, but also in other
capacities. Further commercial opportunities are at discussion, an idea is for
instance the guiding of visitors to explore the Kalahari through the eyes and
knowledge of the ╪ Khomani San.

-

“The Community Nature Park Zone.” The area between the small town of Welkom
10 km away from the Park gate and the park itself is agreed to be shared between
the San and their rural neighbors, the community of the Mier. This area should be
utilized for the sale of arts and handicrafts for passing-by tourists.

Closing Remark: Even though the ╪ Khomani San in South Africa managed to receive some land on
which to resettle, this success can still not be regarded as a matter of course throughout southern
Africa. For instance the application of the San communities of the Tsumkwe District West in
Namibia for a N╪ a Jaqna Conservancy submitted in 1998, is still not decided upon, and hope
among the community is beginning to fade away. The communities in question are falling prey to
illegal occupations of land in the area by other ethnic groups and to an influx of cattle belonging to
the other groups (see WIMSA 2002/2003; Geingos, 2002). Altogether “the land problem remains
one of the most pressing ones that San are currently experiencing and a lot of their recent attempts
at improving their standing in Southern African states have involved questions of land and resource
security” (Hohmann, 2003: 22).

3.4 The Case of Challenge: The Rights of San Peoples
Regarding Hoodia Gordonii
In addition to land resources, the most urgent legal issues of the San as indigenous peoples is their
right to their own traditional knowledge, involving related biological resources. The following case
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regards the traditional use of the Hoodia Gordonii, a succulent plant, used by the San people,
mainly as a hunger and thirst suppressant. The component molecule responsible for this quality has
been identified and patented by the Center for Scientific and Industrial Research (CSIR) of South
Africa. The rights were subsequently sublicensed to commercial companies, initially not
acknowledging the contribution of the San traditional knowledge, which is likely to be centuries old.
However, on behalf of the San communities, the South African African San Council started
negotiations with the CSIR, which resulted in a number of agreements arranging for benefit sharing
and further cooperation between the two parties. The following is a detailed description of the case
and an analysis of the main underlying issues.

3.4.1 The Ethnobotanical Use of Hoodia Gordonii by the San

The first recorded time the San disclosed their knowledge about the Hoodia Gordonii (also known
as Xhoba or ghaap) was in 1930. They shared this knowledge with the Dutch ethnobiologist R.
Marloth who authored “The Flora of South Africa” in 3 volumes (London, 1917-1930) who has
personally tried out the alleged qualities of the plant. He recorded this convincing experience in his
diary, which was later also referred to in a book (see White/Sloane, 1937: 1002): “This is the real
ghaap of the natives,” – thus the citation of Marloth – “who use it as a substitute for food and
water. The sweet sap reminds one of liqcorice and, when on one occasion thirst compelled me to
follow the example of my Hottentot guide, it saved further suffering and removed the pangs of

hunger so efficiently that I could not eat anything for a day after having reached the camp”
[emphasis added]. (For further references on the ethnobotanical use of the Hoodia succulents see
Box 4.)
Interviews carried out among contemporary San202 have shown that the use of Hoodia as an
appetite suppressant remedy is still widespread. References to the Hoodia were numerous among
the over 200 male and female respondents. Interviews have shown that both old and young San
have elaborated the use of the succulent, various species of which grows in the sandy and rocky
areas of South Africa, Angola, Namibia and Botswana. The ||Anikhwe of northern Botswana, for
example, feed children who eat too many pieces of Hoodia to bridle their hunger. This is a
dangerous practice, however, if children continue eating Hoodia for more than a month, they might

202

The interviews were carried out within the framework of a project launched by the Working Group on
Indigenous Minorities in South Africa (WIMSA), called the Regional Oral Testimony Collection Project. The
project was undertaken in close cooperation with other San organizations and their support organizations.
Within the project San themselves conducted, recorded and transcribed interviews relating to San history and
culture (see Geingos/Ngakaeaja, 2002; c.f. le Roux/White, 2004).
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die. Hoodia must therefore always be used with caution. The contemporary Hai||om of northern
Namibia also use Hoodia, although for somewhat different purposes. They treat stomach pain by
drinking the brew of boiled pieces of Hoodia. The

╪ Khomani

of north-western South Africa know

about all these practices. It is recorded that decades ago obese members of the

╪ Khomani

San

communities consumed the plant to slim down to meet the requirements of fashion, whereas in the
old days Hoodia was used rather to simply meet the requirements of a healthy body
(Geingos/Ngakaeaja, 2002).

Hoodia plants are described by van Wyk/Gericke as “leafless succulents with thick fleshy finger-like
stems which branch near the ground. Rows of small thorns are usually present along the stems,
which bear remarkable flesh-colored flowers resembling small radar antennas. The flower smell
strongly of decaying meat, so that they attract flies and blowflies. By laying their eggs inside the
flower, they pollinate them. There is a remarkable diversity of these fly-pollinated succulents, socalled carrion-flowers or stapeliads, in southern Africa” (van Wyk/Gericke, 2003: 70). The Khoi use
the name ghaap, which is somewhat misleading, since there are two basic types of ghaap: The one
is the true ghaap (Tichocaulon species), the other is the bobbejaanghaap (Hoodia species), the
former considered to be edible, the later mostly inedible. To add to the confusion, several other
members of the stapeliad group have numerous different regional vernacular names, which are also
loosely called ghaap (van Wyk/Gericke, 2003: 70).
Traditionally, several species of Hoodia are eaten fresh as a raw food in southern Africa. Some
types are known as appetite and thirst suppressants. As a food, the spines are scraped off the
Hoodia stems with a stone, and the thus cleared stem is eaten. It has a bitter taste and texture
somewhat mucilaginous. Stems are better to eat when they are moist, i.e. after recent rain or taken
home and soaked in water. After chewing, an interesting liquorice-like aftertaste results which is
reported to give tobacco smoke a particularly pleasant taste. The different types of Hoodia are
reported to have different traditional uses: Hoodia currorii is eaten as a food and also used as an
appetite-suppressant, further to treat indigestion, hypertension, diabetes and stomachache. Hoodia
gordonii (bitterghaap) is also eaten raw as a food and as an appetite-suppressant. Paradoxically it
can also be used as an appetite-stimulant, and it is eaten for abdominal pain suggestive of peptic
ulceration. Hoodia officialis subsp. officinalis can be used to treat pulmonary tuberculosis and was
once even imported to the United States as a remedy for haemorrhoids (for the traditional ways to
use Hoodia species see van Wyk/Gericke, 2003: 70).
The history of the San, the first human inhabitants of Southern Africa, as users of plants of the
region is likely to be as old as themselves. As archaeological excavations have shown, the
subsistence economy of the early San rested in the collection of underground plant organs
(Deacon, 1984; Parkington, 1984; Kaplan, 1987 cited by Hoffman, 1997: 512). It has been
suggested that the use of other species, such as the Hoodia spp. - among others, like the
Dioscorea elephantipes, the Fockea spp., the Caralluma spp. – has been substantial, effecting, or
even decimating the populations of these rare food items (Story, 1958; Metelerkamp/Sealy cited by
Hoffman, 1997: 512). The San in Southern Africa have known for centuries about the use of the
Hoodia Gordonii succulent as an appetite suppressant. They have used the plant, which they call
Xhoba, to stave off hunger and thirst while hunting.
Box 4. Hoodia Gordonii in Ethnobotany

“All San communities interviewed – including the !Xun and Khwe who hail from Angola and now live
in Schmidtsdrift in South Africa – stated that San hunters suppressed their hunger and maintained
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their energy levels on their two to three-days hunting trips by eating a slice of Hoodia twice a day.
The plant had the same effect on the hunting dogs. Every generation in all San communities has
passed the knowledge of the Hoodia on to the next generation despite such evils as apartheid,
which denied the San pride in their culture (Geingos/Ngakaeaja, 2002).

3.4.2 The commercialization of Hoodia Gordonii components

Based upon the early reference of White and Sloane (1937: 1002; see above), researchers of the
South African Council for Scientific and Industrial Research (subsequently referred to as CSIR)203
have studied and evidenced the appetite and thirst suppressant qualities of the Hoodia plant. This
research on the properties of the Hoodia started to be carried out between 1963-1971, by the
National Food Research Institute of the CSIR, initially as a part of a project on edible, indigenous
domestic plants. Between 1971 and 1982 an apparent hiatus has occurred in the Hoodia research
at the CSIR due to technical difficulties. However, in 1982 the National Chemical Laboratories of the
CSIR acquired state-of-the-art equipment for isolation and characterization of natural products,
which could assist in the isolation of the appetite suppressant agent of the Hoodia (Stephenson,
2003: 5).

By 1995 CSIR began work on patenting the appetite suppressing qualities of the hoodia extract,
whereas the research took place in customary research. By 1995 CSIR had successfully patented
the extract under a patent commonly known as “P57.” Soon a worldwide patent was secured
(Chennells, 2005: 2-3). The public announcement of the invention in 1998 was reported in the
media from a perspective of national pride in local achievements (CSIR, 2003).

During the entire time of research and patenting, consultation with the San, as providers of the
original traditional knowledge, was not on the agenda. The CSIR has instead focused its efforts on

203

The Council for Scientific and Industrial Research, a South African statutory council, established in 1945,
in terms of the Scientific Research Council Act No. 46 of 1988, as amended, is a main scientific research and
development institution in South Africa, accounting for about 10% of the entire African R&D budget. About
40% of CSIR’s annual budget is derived from the state. CSIR is mandated to foster industrial and scientific
development, either by itself, or in partnership with public or private sector institutions, in the national interest
of South Africa and to improve quality of life in the country. Today, CSIR is a major bioprospecting actor in
South Africa. Only through one of the main programs, the CSIR Food, Biological and Chemical Technologies
(CSIR Bio/Chemtech) more than 10,000 plant species were collected and additionally 2,000 microorganisms,
alone in year 2002. Facilities today include a high-throughput plant and micro-organism facility, an anticancer screening laboratory; distillation units for the production of essential oils and herb drying facilities; the
world’s first GMP botanical extracts facility for the supply of plat extracts to be tested in clinical trials, and
liquid chromatography-mass spectrometry to identify unknown active ingredients in medical plant extracts
(see Wynberg, 2004: 30-31; CSIR Bio/Chemtech: 2001/2002).
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research and development, and on negotiating a suitable licensing framework that could, if clinical
trials proved successful, lead to an approval by the Food and Drug Administration in the USA, and
eventual commercial release of an appetite suppressant drug by a target year of 2008 (Chennells,
2003: 9).
In 1997 CSIR approached Phytopharm, PLC204, a small UK-based pharmaceutical company
(hereinafter referred to as “Phytopharm”) about the “P57” patent, sending information concerning
the efficiency of the plant extract, and including the chemical formulae of the constituents
(Stephenson, 2003: 46).

In 1998 CSIR has signed a licensing agreement with Phytopharm dated August 21. This license
grants Phytopharm the right to further test, develop and commercially exploit the intellectual
property. Phytopharm conducted medical research which has proved that the active component can
suppress appetite daily by 2000 calories (Dieterich, 2003). Moreover, its consumption showed no
negative side-effects, as other appetite suppressant drugs and treatments used to do. 2001
Phytopharm signed a sublicensing agreement with Pfizer, Inc.205 (hereinafter referred to as
“Pfizer”), the large US pharmaceutical company to test, develop and commercially exploit a
prescription drug. Pfizer will pay Phytopharm royalties for the use of patents, while Phytopharm will
continue to pay the CSIR. Pfizer however, after having discovered that Hoodia could not be
synthetized in a factory, where it will lose some of its properties, cancelled its license in July 2003.
In December 2004 Phytopharm chose Unilever PLC206 (hereinafter referred to as “Unilever”) as its
new licensing partner. Unilever, one of the biggest food companies in the world, plans to market a
“hoodia bar” (for about USD 5,00 apiece), a functional food bar containing nuts and chocolate, and
having hunger suppressing qualities.207

204

Phytopharm, PLC was founded in 1990 to in order to develop new medicines to treat poorly understood
chronic diseases. Phytopharm’s research is based on medical plant research and the development of plant
extracts, which if proven in clinical trials, generate new chemical entities and new ways of therapy.
Phytopharm operates as a semi-virtual company which follows inter alia the business strategy of licensing of
its prescription products to larger drug companies with sale forces. Therefore the patenting of these products
is crucial for the companies strategy, both for the creditability towards such partners and for the investment
(see Stephenson, 2003: 46).
205
Pfizer, Inc., founded in 1849, became through recent mergers and acquisitions one of the world’s fastest
growing major pharmaceutical companies. It’s annual revenues doubled in the last five years, reaching an
annual revenue of USD 52,5 billion in 2004 (see Pfizer, 2004). Today Pfizer products are available in more
than 150 countries (see online the homepage of Pfizer, which is at http://www.pfizer.com, last visited June 5,
2005). The company became best known trough the media in connection with one of its key products, Viagra,
the tablet to treat erectile dysfunction (see e.g. online at http://www.viagra.com, last visited June 5, 2005).
206
Unilever, PLC founded in 1930, is one of the largest food and home care product companies of the world,
with an annual worldwide turnover of USD 42,942 million (2003), employing people in around 100 countries.
207
Roger Chennells, personal interview, February 8, 2005.
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As for the traditional knowledge issue with the San, the resulting communication between
Stephenson and the CEO of Phytopharm, of August 7, 2002 (cited by Stephenson, 2003: 47) reads
in part:

“With respect to benefit-sharing agreements with the San, he [the CEO pf Phytopharm]
stated that it is his company’s [Phytopharm’s] view that the group on the ground that
begins to organize the relevant information (presumably in this case CSIR) is the proper
first partner for royalty sharing agreements but that they, in turn, should be encouraged to
share returns with other groups (in this case presumably the San) if an underlying case
emerges.”

In 2001, (when the future Hoodia product was already predicted to become a “blockbuster drug”),
when asked whether the San peoples had been consulted, the “head of Phytopharm was quoted as
saying that to the best of his knowledge, the San tribe that had provided this knowledge was
unfortunately extinct, the implications being that no form of benefit sharing agreement was
appropriate” (Chennells, 2005: 13). In other words, Phytopharm’s excuse is based on their
statement that they believed that the original holders of the knowledge were extinct. As Richard
Dixey, Phytopharm’s chief executive told the Financial Times: “We’re doing what we can to pay
back, but it’s a really fraught problem […] especially as the people who discovered the plant have
disappeared” (quoted by Barnett, 2002). The unfortunate comment on the “extinction” of the San
greatly contributed to the San’s initial outrage and perception of a “blatant plunder of their rights”
(Chennells, 2005: 3). The issue became very sensitive for Phytopharm.

However, it was not until 2001 that the news on the patenting being reached the San organizations
and alert NGOs, including SASI. At that time the case was already being followed internationally; in
November 2001 the South African San Council (see above), representing the

╪ Khomani, the !Kun

and the Khwe was established. Legally, three strategies were open at the time: to go to court, to
threaten to go to court or to negotiate. The strategy finally chosen was the one to demand
recognition of the traditional knowledge and to threaten with a lawsuit if CSIR was not willing to
negotiate.208 As the result of this strategy, negotiations with the CSIR started (Mail and Guardian,
March 27, 2003).

As the result of these negotiations, first a Memorandum of Understanding between the CSIR and
the South African San Council was entered into (see below). Subsequently, in March 2002 the San
Council and the CSIR finally announced the conclusion of a benefit-sharing agreement (see below),

208

Roger Chennells, personal interview, February 8, 2005
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signed by Dr. Sibusiso Sibisi, President of the CSIR and Mr. Petrus Vaalbooi, Chairman of the South
African San Council and the Minister of Arts, Culture, Science and Technology of South Africa, Dr.
Ben Ngubane, as a witness.

“This is a major case of bio-piracy. Corporations are scouring the globe looking to rip off traditional
knowledge from some of the poorest communities in the world. Consent or compensation is rarely
given. The patent system needs urgent reform to protect the knowledge nurtured over generations
by groups like the African bushmen.”
Alex Wijeratna, Action Aid
“ […] it would be wrong if fat white people overseas get slim thanks to us while our children get
hungry and uneducated.”
Magdalena Kassie, South Africa San Institute
“They are very concerned. It feels like somebody has stolen their family silver and cashed it for a
huge profit. The bushman do not object to anybody using their knowledge to produce a medicine,
but they would have liked the drug companies to have spoken to them first and come to an
agreement.”
Roger Chennells, legal advisor
“These ancient people have been exploited for years and it is disgraceful that it is still happening.
[…] They have been displaced and dispersed, but for someone to claim they thought the bushman
no longer existed is either naïve or deceitful.”
Sandy Gall, broadcaster and author
“We are thankful that the traditional knowledge of our forefathers is acknowledged by this
important agreement, and that we are making it known to the world. As San leaders we are
determined to protect all aspects of our heritage.”
Petrus Vaalbooi, Chairperson of the South African San Council
“All we hear is words, but we see nothing on paper. They talk of benefit-sharing, but it seems more
of a myth than reality ad most of the money seems to end up back in the CSIR. The details of the
agreement are all confidential and we have no access to them. The Hoodia drug has the potential
to be South Africa´s first blockbuster drug and this should have all been sorted out before the
patent was awarded and not after.”
Rachel Wynberg, Biowatch
“We lost our land and language, we were killed, driven out and demeaned. This agreement is a
positive example, for once people are not exploiting us, as was the norm.”
Ksao Moses, WIMSA chairperson
“It was the right thing to do.”
Ben Ngubane, Minister of Art, Culture, Science and Technology
Box 5. Voices of Protest and Relief. Contemporary Remarks on the Hoodia Case before and after
the signing of the Agreement. Own Compilation. (Sources: CSIR Media Release, March 24, 2003;
Mail & Guardian, March 27, 2003; Barnett, 2002)
Under the terms of the agreement, the CSIR will pay the San 8% of all milestone payments it
receives from Phytopharm as its licensee, and 6% of all royalties that the CSIR receives once the
drug is on the market. At the same time, for the management of the income, the San Hoodia
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Benefit Sharing Trust (see below) was agreed upon, to be composed as follows: three
representatives appointed by the South African San Council, representing the Khomani, the !Xun
and the Khme, three representatives of other San stakeholders from Southern Africa, appointed by
the Working Group of Indigenous Minorities in Southern Africa (WIMSA), a representative of the
WIMSA, a South African professional appointed by the San Council and agreed upon by the WIMSA,
a representative appointed by the CSIR (or its nominee) and a non-voting observer appointed by
the South African Department of Science and Technology (or its nominee). These documents will
be described below in more detail.

3.4.3 Agreements Entered Into by the South African San Council relating
to the Use of Hoodia Gordonii

3.4.3.1 Memorandum of Understanding
As the first result of the action a Memorandum of Understanding209 (hereinafter referred to as MoU)
was entered into by the CSIR (represented by Albert Johannes Jordaan, Acting President) and the
South African San Council (represented by Petrus Vaalbooi, Chairperson) in March 2002. The MoU
took six months of negotiations, during which period meetings were held by the parties on a
monthly basis.210 As the basis of their negotiations, the parties have agreed on the following
underlying facts:

-

“The CSIR has, in the course of its bioprospecting program, researched, developed,
evaluated and finally caused to be registered certain international patents relating to
chemical components derived from the Hoodia succulent, which have anti-obesity and
other properties”;

-

“The San people of South Africa, the first inhabitants of the sub-continent, represented
herein by the South African San Council, are originators of an ancient body of traditional

209

See “Memorandum of Understanding Made and Entered into between the CSIR, a statutory council
established by the Scientific Research Council Act No. 46 of 1988 as amended, with its principal place of
business at Meiring Naude Road and is herein represented by Mr. Albert Johannes Jordan in his capacity as
Acting President and duly authorized thereto (hereinafter referred to as “CSIR”) and the South African San
Council, a voluntary association established by the ╪ Khomani, the !Xun and the Khwe San communities in
terms of a constitution signed and adopted on November 30, 2001, at Kimberley and is herein represented by
Petrus Vaalbooi as Chairperson and duly authorized thereto,” (hereinafter referred to as “the San”), received
through personal correspondence with Roger Chennells, May 30, 2005.
210
Roger Chennells, personal interview, February 8, 2005.
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knowledge relating inter alia to the uses of the Hoodia plant and countless other plant
species”;
-

“The rights to further test, develop and commercially exploit the intellectual property has
been licenced to Phytopharm PLC in the United Kingdom, Phytopharm PLC has in turn
sublicensed to Pfizer Inc in the United States of America the rights to develop and
commercialize pharmaceutical products, which processes typically extend over a significant
number of years”;

Based on the above facts, the CSIR and the South African San Council came to an agreement on
the following main points:

1. The CSIR and the South African San Council understand themselves to be primary parties
with regard to the benefit-sharing in respect of the traditional knowledge and the Hoodia
family of plants (MoU, para 9).
2. The San are understood to be the custodians of an ancient body of knowledge, resulting
from their interconnectedness with nature in all its forms over the ages (MoU, para 1). The
CSIR acknowledges the validity of the existence of the traditional knowledge of the San,
and the fact that such body of knowledge, existing for millennia, predated the scientific
knowledge developed by Western civilization over the past century (MoU, para 2). The San
are explicitly recognized by the CSIR to have been the originators of the body of traditional
knowledge associated with the human uses of the Hoodia Succulent (MoU, para 6).
3. The CSIR, in its role as South Africa’s foremost scientific and industrial research center, has
launched a nationwide bioprospecting project aimed at unlocking the economic and social
benefits inherent in the county’s biodiversity and indigenous knowledge (MoU, para 3). At
the same time, the CSIR – in accordance with the principles and especially Article 8(j) of
the Convention on Biological Diversity of 1992 – declares itself to be committed inter alia
to:
-

recognizing the role of indigenous peoples as custodians of their own knowledge,
innovations and practices, and

-

providing for fair and equitable sharing of the benefits arising from commercial
utilization, taking into account the rights, interests and practices of indigenous
peoples (MoU, para 4).211

211

On its bioprospecting policy, the CSIR further states: “The CSIR will only engage in bioprospecting
research when provision for the fair and equitable sharing of the benefits arising from their commercial or
other utilization is agreed upon. In drawing up bioprospecting agreements, we will take account of the rights,
interests and practices of indigenous peoples. We expect that, by working co-operatively with local
organizations, we will provide the scientific and technological partnership which will permit communities to
benefit from their indigenous knowledge” (MoU, Annexure “B”).
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The San, on the other hand, declare themselves to have acknowledged and understood the
context in which the CSIR first registered the P57 patent in 1996, without having first
engaged the San in negotiations with respect to material transfer, information transfer and
associated benefit sharing (MoU, para 5).
4. The CSIR and the San, in anticipation of the commercial success of the Hoodia patents
leading to a flow of benefits, committed themselves to a process of negotiating with one
another in good faith, in order to arrive at a comprehensive benefit sharing agreement
(MoU, para 7). In conducting such process, the following principles shall apply:
-

Both parties shall provide each other with full disclosure of any matters of
significance relating to this agreement.

-

All information regarding and relating to the Hoodia family of patents and the
subsequent licensing agreements, will be made available to the San, under
whatever conditions are required to protect the integrity of such information, in
order to ensure that the San are in possession of all the salient facts (MoU, para 8).

3.4.3.2 Benefit-Sharing Agreement and the San Hoodia Benefit Sharing Trust
(2. document)
As result of the negotiations, a formal Benefit Sharing Agreement between the CSIR and the South
African San Council (hereinafter referred to as the BSA)212 was concluded on March 24, 2003. The
BSA came along with the establishment of the San Hoodia Benefit Sharing Trust (hereinafter
referred to as the San Trust or the Trust), while the disbursement of the financial benefits
envisaged by the BSA are subject to the formation of the San Trust (see BSA, para 8). The basic
terms of the benefit sharing agreement in conjunction with The Trust Deed are as follows:

1. Establishment of the San Hoodia Benefit Sharing Trust

A San Hoodia Benefit Sharing Trust will be established, according to the terms of the document
attached to the BSA, the Deed of Trust of San Hoodia Benefit Sharing Trust established by the CSIR
and the South African San Council (hereinafter referred to as the Trust Deed). The Board of
Trustees, who shall be entrusted with the responsibility, authority and control to achieve the set

212

See “Benefit Sharing Agreement between the CSIR, a statutory council established in terms of Act No. 46
of 1988 herein represented by DR. Sibusiso Sibisi in his capacity as President of the CSIR (hereinafter
referred to as “CSIR”) and South African San Council, a voluntary association established by the ╪ Khomani,
the !Xun and the Khwe San communities signed and adopted on November 27, 2001, at Kimberley and herein
represented by Petrus Vaalbooi and duly authorized thereto,” (hereinafter referred to as “the San Council”)”,
received through personal correspondence with Roger Chennells, May 30, 2005.
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objectives of the Trust, will be composed as follows: A non-voting observer appointed by the South
African Department of Science and Technology or its nominee; a representative appointed by the
CSIR or its nominee; three representatives appointed by the South African San Council,
representing the

╪ Khomani,

the !Xun and the Khwe; three representatives from other San

stakeholders in the southern African region, appointed by the Working Group of Indigenous
Minorities in Southern Africa (WIMSA); a representative of WIMSA; a South African professional
appointed by the San Council and agreed upon by WIMSA (see Trust Deed, para 5/1).213

The Board of Trusted elects the Chairman of the Board, the Vice-Chairman, Treasurer and
Secretary from among them at the first meeting (Trust Deed, para 5/2). All Trustees will hold their
office for at least an initial term of two years (Trust Deed, para 5/5).214 The Trust shall meet at
least twice a year, or as often as shall be required in order to carry out its work (Trust Deed, para
5/7). An Annual General Meeting (AGM) shall be held each and every year, at least once per
annum, open to all beneficiaries (Trust Deed, para 13/1). The Trustees will further appoint an
Executive Committee (Exco), in order to supervise the day-to-day running of the Trust. The main
tasks of the Exco shall be: 1) development of policy guidelines; 2) appointment of a Chief Executive
Officer (CEO); 3) holding of meetings as regularly as required, receiving regular reports from the
CEO, and in turn reporting fully thereon to the Trustees; 4) assuming responsibility and
accountability to the Board of Trustees for all financial transactions in the Trust (Trust Deed, para
6/3). In order to carry out specific duties and responsibilities of the Trust, the Board of Trustees
shall appoint subcommittees from their number, with power to co-opt non-Trustees onto such
committees (Trust Deed, para 6/4). Questions arising at any meetings of the Trustees, with the
exception of decisions relating the allocation of moneys, shall be decided by a simple majority of
votes. In the event of an equality of votes, the chairman shall have a second or casting vote (Trust
Deed, para 8/3). Amendments of the Trust Deed can be rendered by two-thirds majority resolution
taken by the Trustees (Trust Deed, para 18). The powers of the trustees shall involve the power to
vest authority in the Exco to open and operate a bank or building society account for the Trust and

213

In addition, the following appointment provisions shall apply: The three trustees nominated by the

╪ Khomani, the !Xun and the Khwe shall each be nominated by the Communal Property Associations of their

respective communities; the three trustees nominated by WIMSA shall be nominated by the Annual General
Meeting of WIMSA; the South African professional shall be nominated by the South African San Council,
and shall require approval by WIMSA; the WIMSA representative shall be nominated by the regional office
of WIMSA (see Trust Deed, para 11/1).
214
The office of a Trustee will end if either a two-thirds majority of the trustees request his or her resignment
in writing and subsequently vote for it with a two-third majority or the community or institution responsible
for his election formally terminates the mandate or the trustee becomes disqualified for an appointment as a
director under South African Company law (Companies Act 1973) or resigns his office (see Trust Deed, para
14/1).
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to distribute money to the beneficiaries, whether in or outside the borders of South Africa.215 More
specifically, the Trustees are enabled to exercise the following powers:
-

The trustees are empowered to enter into lease agreements as lessors or lessees subject to
such terms as the Trustees shall determine, under the conditions of the Trust Deed;

-

to invest moneys which form part of the Trust Fund in such securities and on such terms
and conditions as the Trustees may determine;

-

to retain existing investments or investments made by the Trustees in that form or to reinvest in any other form;

-

to make loans, grant bursaries and financial assistance to persons and bodies who qualify
for such help within the context of the objectives of the Trust on such terms and conditions
as the Trustees may, in their discretion, determine;

-

to negotiate loans in favour of the Trust, with or without security, and on such terms and
conditions as are agreed with the lender;

-

to mortgage, hypothecate or grant a lien on any asset of the Trust provided it benefits the
Trust;

-

to collect rent and cancel leases, and evict a lessee from property belonging to the Trust
and which has been acquired by way of a donation or bequest;

-

to institute or defend legal actions;

-

to attend meetings of creditors of a private individual, company, close corporation or body
who is a debtor of the Trust irrespective of whether the meeting is in connection with
insolvency, liquidation or judicial management, to vote on any matter submitted to the
meeting and generally to exercise all the rights a creditor would have in similar
circumstances;

-

to issue receipts, discharges or indemnities in respect of any repayment or discharge of
obligations of the Trust;

215

However, the powers of the trustee are also limited by the Trust Deed. Thereby the powers of the trustees
are subject to the following provisions and limitations:
1) The Trustees, in their personal capacity, shall at no stage get involved in any business activities which will
directly or indirectly benefit them in their personal capacities, without the prior written approval of the Board
of Trustees;
2) The Trustees will not directly or indirectly be remunerated for their service as a Trustee by the Trust,
without the prior written approval and resolution of the Board of Trustees.
3) All donations made to the Trust shall be subject to any special conditions agreed to between the Trust and
the Donor.
4) Moneys forming part of the Trust property shall be deposited with financial institutions as defined in
Section 1 of the Financial Institutions Act (Investment of Funds) 1984 or in shares of companies on a licensed
stock exchange and in terms of agreements between the Sponsors.
5) The Trustees shall exercise their powers subject to the directives issued by the Commissioner for Inland
Revenue (CIR) if the Trust is tax exempt as approved by the CIR (Trust Deed, para 9.2).
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-

to make use of the services of professional advisers, managers, the Executive Committee
and tradesmen for the affairs of the Trust and to pay for such services;

-

to pay any costs incurred in connection with the administration of the Trust out of the Trust
Fund;

-

to accept donations or bequests on behalf of the Trust from anybody subject to the terms
and conditions of this Trust Deed and subject to the terms and conditions attached to such
further donations and/or bequest, provided that such donations and bequests are
irrevocable;

-

on receipt of a liquidation dividend by the Trust, to decide whether it shall form part of the
income or capital of the Trust;

-

to apply to the relevant authorities to raise fund for the benefit of the Trust and to apply
for a fund raising number for the Trust, if deemed necessary;

-

In the implementation of any of the aforesaid powers the Trustees are authorised to sign
all documents and to take such steps as are deemed necessary for the proper disposal of
any matter falling within the ambit of the Trust administration;

-

Further they have the power to appoint staff, lease offices, and manage the activities of an
administrative structure in order to carry out the decisions of the Trust in accordance with
the aims and objectives herein;

-

to do all such other acts as are necessary or required in law for the effective execution of
the Trust’s activities (Trust Deed, para 9/3);

-

The Trustees shall further have the power to decide upon questions on the interpretation of
the Trust Deed either acting on their own judgement or upon the advice of a counsel (Trust
Deed, para 15/2).

The beneficiaries of the Fund are the San people, comprised of the

╪ Khomani, the

!Xun and the

Khwe communities of South Africa, as well as other San communities elsewhere who are members
of WIMSA and who are identified by the Trustees as eligible beneficiaries. In determining the
distribution of funds to the beneficiaries, the Trustees shall be guided by the aims and objectives of
the Trust Deed (see below) and influenced by the formal decisions of properly constituted meetings
of WIMSA (Trust Deed, para 14/1).

2. Benefit Sharing Arrangements

The CSIR agrees to share and distribute the financial benefits to the San Trust in consideration for
the traditional indigenous knowledge on the use of the Hoodia plant that occurs in Southern Africa,
originally in the possession of the San people, leading to new scientific findings, which formed the
basis for the so-called P57 patents and all future patents resulting from the research and
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development of the P57 patents (BSA, para 3.1 in conjunction with para 1.9). The financial benefits
(see BSA, para 1.5) shall include:
-

Milestone income received by the CSIR from Phytopharm during the product development
period. Eight per centum (8%) of this milestone income shall be payable by the CSIR to the
San Trust into the San Trust bank account;

-

Royalty Income received by CSIR from Phytopharm as a result of the successful
exploitation of products216 in the form of licensing income, and/or sales of products
anywhere in the world. Six per centum (6%) of this income shall be payable by the CSIR to
the San Trust bank account during the royalty period;217

Modalities of Payment and Accounting. The financial benefits are agreed to be transferred into the
San Trust’ bank account within thirty days of the CSIR receiving the relevant payment from
Phytopharm. Any payments received later then thirty days will attract interest at the prevailing bank
prime overdraft rate (BSA, para 3.2). Both parties agree to keep books of account and financial
records (BSA, para 5.1 and 5.2). The CSIR agreed to provide the San Trust with an audited
statement in respect of all payments due to the CSIR for the previous financial year. Such
statement shall be accompanied by payment of any amount, which may have been short paid in
respect of the previous year. Any overpayment made by the CSIR shall be set off against the next
payment due to the San Trust. The CSIR shall not be obliged to furnish any interim audited
statements to the San Council and the San Trust other than its audited annual financial statements.
Any interim or additional audited statement required from the CSIR shall be obtained at the cost of
the San Trust and the San Council (BSA, para 5.3 and 5.4).

Use of Payments. The Parties agreed that the payments received by the San Trust will be solely
used to attain the objectives of the Trust Deed, unless CSIR gives its prior informed consent to use
the payments for other purposes. These aims and objectives are described as follows: 1) to receive
the income from the CSIR in terms of an agreement entered into by the CSIR and the San Council;
2) to uplift the standard of living and well being of the San peoples of Southern Africa; 3) to
identify San beneficiaries who are eligible to benefit from the aims and objectives of this Trust; 4)
216

“Products” is defined by the MoU (para 1.10) as “any commercially liable product(s) or process(es)
derived from the patents and which products are potentially suitable for exploitation (BSA, para 1.10). Patents
again are defined as “CSIR patents […] known as P57 patents licensed by the CSIR to Phytopharm and all
future patents resulting from the research and development of the patents” (BSA, para 1.9). “Exploitation”
shall mean “the commercialization of the patents licensed to Phytopharm PLC by the CSIR” (BSA, para 1.4).
217
The financial benefits should be calculated from CSIR´s gross income. (See BSA, para 3.2 which states:
“The CSIR shall not be entitled to deduct any tax, levies or duties from the financial benefits prior to transfer
of such financial benefits to the San Trust, unless the CSIR is directed to so by the relevant tax or
governmental authorities. If the CSIR is directed by the relevant tax or governmental authorities to deduct
such tax, levies or duties from the portion of the financial benefits prior to transfer of such benefits to the San
Trust, such benefits will be transferred net of such tax, levies or duties.”)
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to use income received from the CSIR for the general upliftment, material advancement,
development, education and training of the San community; 5) to support projects and institutions
dedicated to advancing research into, and protection of, the traditional knowledge and heritage of
the San peoples; 6) to ensure that the benefits paid to the San in accordance with this Trust Deed
are shared in accordance with the highest degree of diligence, transparency and equity (BSA, para
3.3 in conjunction with the Trust Deed). Furthermore, the San Council undertakes that benefits
payable to beneficiaries of the San Trust will not be made by the San Trust to any individual or
entity in contravention of the BSA and the Trust Deed (BSA, para 3.4).

3. Intellectual Property

The BSA specifically states that any intellectual property that may be developed and/or created by
the CSIR shall be and remain vested with the CSIR. Such intellectual property rights may include
patents, designs, trade marks or plant breeders rights. The San Council shall have no right to claim
any co-ownership of the intellectual property, patents or products, and will merely share the
monetary benefits as foreseen by the BSA (BSA, para 3.7).

4. Bioprospecting Collaboration

According to the BSA, both parties commit themselves to the conservation of biodiversity, applying
legal “best practices” with the collection of any plant species for observation and ensuring that no
negative environmental impacts arise from the proposed bioprospecting collaboration. The parties
acknowledge the potential benefits of a joint bioprospecting cooperation and therefore undertake to
enter into a detailed Bioprospecting Collaboration Agreement, subject to the bioprospecting policy
of the CSIR and relevant prevailing legislation and conventions. The proposed bioprospecting
collaboration should be carried out for the benefit of both parties (BSA, para 3.5 and 3.6).

5. Third Party Claims

The BSA further provides for the case scenario that a third party threatens with or begin
proceedings against the CSIR on the grounds of intellectual property infringement in connection
with the intellectual property, patents or products of the BSA. In this case the CSIR is obliged to
inform the San Council immediately and may refer the matter to a legal counsel for the purpose of
obtaining counsel’s advise on whether a defence or threats action will have a reasonable chance of
a successful outcome and whether there are any circumstances making it imprudent to defend or
begin proceedings (BSA, para 9.1). If the CSIR decides that such proceedings are to be defended,
the San Council will, if requested by the CSIR, render to the CSIR all the assistance that they
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reasonably can to defend such actions (BSA, para 9.2). Should any third party succeed in its claim
against the CSIR for the infringement of any third party proprietary rights relating to the products
or the intellectual property or the patents based upon such third party’s claim of rights in respect of
the San traditional knowledge relating to the Hoodia plant, the parties agree to that CSIR will
review the BSA in order to accommodate the claim of such third party with a view too share in the
financial benefits referred to in the BSA or the BSA will be cancelled or amended by the parties in
order to enable CSIR to pay that third party’s claim (BSA, para 9.3).

Similarly, the San are obliged to inform the CSIR immediately if the described third party claims are
made against the San Council. In this case the San Council agrees to take steps to resolve such
claim and if such third party is successful in proving its claim, the San Council agrees to share the
financial benefits with that third party on such terms and conditions agreed to between the San
Council and that third party or in terms of an order of court. In this instance the CSIR shall not be
obliged to make pay any additional benefits to the San Trust more than the financial benefits
provided for in the BSA (BSA, para 9.4).

6. Confidentiality

Under the terms of the BSA the San Council undertakes not to disclose any confidential
information218 to any third party or unauthorized persons, without the prior written consent of the
CSIR. The content of the BSA itself can be disclosed by any party without the consent of the other
party, except for Annexure B. The respect for security and protection of information should be kept
by the parties in contracts with sub-contractors, which might become involved in the execution of
the BSA.219

7. Warranties and Indemnity

Under the terms of the BSA the San Council undertakes and warrants that:
218

The BSA creates the following ad hoc definition for the term “confidential information”: “information that
relates to the CSIR’s past, present or future research development, business activities, products, services and
technical knowledge, relating to this agreement, and which has either been identified in writing as confidential
or is of such nature (or has been disclosed in such way) that it should be obvious to the other party that it is
claimed as confidential (BSA, para 1.2).
219
Exceptions for the confidentiality undertakings of the BSA are enlisted in para 13.3 and are as follows: 1)
Information which at the time of disclosure is published or otherwise generally available to the public; 2)
Information which after disclosure by the disclosing party is published or becomes generally available to the
public, otherwise than through any act or omission on the part of the disclosing party; 3) Information which
the parties can show was in their possession at the time of disclosure and which was not acquired directly or
indirectly from each other; 4) Information rightfully acquired from others who did not obtain it under pledge
of secrecy to either of the parties; 5) Information which a party is obliged to disclose in terms of an Order of
Court.
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-

it is the legal custodian of the traditional indigenous knowledge on the use of the Hoodia
plant that occurs in Southern Africa, originally in the possession of the San people
(hereinafter referred to as the “knowledge”;

-

the “knowledge” is not the subject of any form of license or pre-emptive agreement;

-

no steps have been taken by any person to challenge the San Council’s or San peoples’
right to the “knowledge” and the San Council is not aware of any circumstances which
would give rise to such a challenge;

-

it will not assist or enter into any agreement or arrangement with any third party for the
development, research and exploitation of any products or patents, which will infringe or
compete with the products and the patents of the CSIR;

-

it will not make any attempt or attempt to approach Phytopharm or Pfizer with a view to
derive or obtain any additional financial benefits relating to the patents, the intellectual
property and the products of the CSIR in terms of the BSA;

-

it will not contest the enforceability or validity of the CSIR’s right, title and interest in its
patents, intellectual property and products (BSA, para 6.1).

Furthermore, under the terms of the BSA, the San Council indemnifies and holds the CSIR harmless
against any claim instituted by any third part(ies) in respect of the “knowledge,” including but not
limited to all claims actions, judgments or any other judicial proceedings instituted by any person
arising from acts or omissions of the San Council in the conveyance of the “knowledge” of the CSIR
(BSA, para 6.2).

8. Dispute Settlement

The BSA, governed by the laws of South Africa, is subject to an arbitration clause: Any disputes
arising out of the agreement or the interpretation thereof, both while in force and after its
termination, shall be submitted to and determined by arbitration in accordance with the Rules of
the Arbitration Foundation of South Africa (AFSA). The arbitration proceedings shall be held in
English, with translation where required (see BSA, para 11).

9. Duration, Breach and Termination of the BSA

The Agreement is designed to remain in force:
-

for the royalty period, i.e. the period during which the San Trust shall receive financial
benefits from the CSIR as a result of a successful exploitation of patents, which will
commence upon the CSIR´s first receipt of royalties and continue for a period of 20 years
or, in the case of patented products, for the lifetime of a specific patent or
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-

for as long as the CSIR receives financial benefits from the commercial sales of the
products,

whichever is the longer (BSA, para 2 in conjunction with para 1.13).

Any of the parties can terminate the agreement in case of
-

material breach of contract;

-

liquidation or judicial management or the like of the defaulting party;

-

final and unappealable judgement against the defaulting party;

under the conditions set up in para 10 of the BSA.

3.4.3.3 Bioprospecting/ Data Base Research Project
In addition to the agreements regarding Hoodia Gordonii the San, represented by the South African
San Council, have entered into a comprehensive “Bioprospecting Agreement” with CSIR, which was
signed on the October 28, 2004. In this agreement the San agreed to commit their traditional
biological and medical knowledge to CSIR for research purposes. CSIR on the other side will record
this knowledge on a data base and thereinafter analyze the possibilities of future products. The
database will be subject to strict security measures. Further, it was agreed that any intellectual
property rights which might arise from the studying the traditional knowledge will be owned jointly
by the two parties and from every benefit arising from the database project the San will
automatically receive 50%.220

The agreement and the possibilities therein found some positive resonance among San
representatives. Petrus Vaalbooi, the chairman of the South African San Council, was quoted as
follows on the signing of the agreement (see Chennells, 2005: 7):

“The San’s use of traditional knowledge should be recorded for purposes of conservation,
proof of ownership, and possible use of San knowledge for future development projects.
[…] We have walked a considerable distance with the CSIR, and strongly believe that
working with the scientists will lead to new opportunities for the San people to benefit from
our knowledge of the Veld.”
However, the database is currently not operational, due to lack of funds.221

220
221

Roger Chennells, personal interview, February 8, 2005.
Roger Chennells, personal communication, May 30, 2005.
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Also, efforts have been made to launch projects for the commercial growth of the Hoodia plant,
with the participation of the San people. Such possible projects are currently negotiated.222

3.5 National Biodiversity and Traditional Knowledge Strategy
of South Africa
At the time of the negotiations between the CSIR and the San communities, there was no
legislation in South Africa dealing specifically with bioprospecting and related traditional knowledge
protection. Although South Africa has signed a number of international agreements as being of
relevance to biodiversity and traditional knowledge (see Table 12) and enacted a number of
legislations relevant to biodiversity policy of South Africa (see Table 14) and provincial ordinances,
it was not until the enactment of the Biodiversity Act (Act XX of 2004) that South Africa received a
specific piece of legislation dealing with biodiversity and some aspects of traditional knowledge
protection (benefit-sharing). Previous legislation has been “very fragmented”, only providing for
“some general principles” (Olver cited by Yeld, 2004). Benefit-sharing agreements conducted prior
the Biodiversity Act 2004 (see e.g. Table 13) were to a certain extent established in a legal vacuum.

Agreement
Convention on
Biological Diversity

Status in
South Africa
Became party
to the CBD on
November 2,
1995

Implementation

Cartagena Protocol of
Biosafety (under the
CBD)

White Paper on the Conservation and
Sustainable Use of Biological Diversity
(1997);
Biodiversity Act (XX of 2004);
Protected Areas Act (57 of 2003);
A wide range of related policies and
laws already exist to implement the CD
The GMO Act (15 of 1997) is currently
under review to enable
implementation.

TRIPS Agreement

Implementation in South Africa is still
embryonic. However, the Biodiversity
Act covers broadly access and benefitsharing with respect to indigenous
biological resources. Farmers’ rights
and in-situ conservation remain major
implementation gaps.
Through the Plant Breeders Act, South

Became party
to the Protocol
on August 14,
2003
International Treaty on In the process
Plant Genetic
of ratifying the
Resources for Food and Agreement
Agriculture

South Africa is

222

Responsible
Department
DEAT

DEAT/ National
Department of
Agriculture
National
Department of
Agriculture

Department of

See e.g. the “Memorandum of Understanding made and entered into between the CSIR, a statutory council
established in terms of the Scientific Research Council Act No. 46 of 1988, as amended, and The South
African San Council, a voluntary association established by the !Xun, Khwe and !Khomani San communities,
and the Farming Community at Pella, and the Farming Community at Onseepkans,” received through
personal correspondence with Roger Chennells, May 30, 2005.
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a member of
the WTO

International
Convention for the
Protection of New
Varieties of Plants
(UPOV Convention)

African Law is considered compliant
with Article 27 3(b) TRIPS, requiring
plant protection. However, a number of
issues relating to the interface between
TRIPS and the CBD have not yet been
resolved at the national level. These
include the disclosure of origin for
patent applications; traditional
knowledge protection; and approaches
towards the patenting of life.
UPOV 1978 is implemented through the
Plant Breeders Rights Act 15 of 1976
and the Plant Improvement Act 53 of
1976.

Trade and
Industry;
National
Department of
Agriculture;
DEAT;
Department of
Health

South Africa
National
has signed but
Department of
not ratified the
Agriculture
1991 version.
Current
legislation is
based on the
1978 version.
Patent Cooperation
South Africa
Intellectual Property Laws Amendment Department of
Treaty (PCT)
became a
Act 38 of 1997
Trade and
member state
Industry
of the PCT on
March 16, 1999
International Plant
Ratified by
Agriculture Pests Act provides
National
Protection Convention South Africa in measures to control phytosanitary
Department of
1995
risks.
Agriculture
Table 12. The Status of some International Agreements of Relevance for Biodiversity and
Traditional Knowledge in South Africa. Source: Wynberg (2004: 11) [slightly changed]; State: May
2004.

Biodiversity Act (Act XX of 2004)
In the year 2004 a new Biodiversity Act (Act XX of 2004, hereinafter referred to as the Biodiversity
Act or BA), was enacted, setting “the stage for another decade of environmental leadership,” as
van Schalkwyk, Environmental Affairs and Tourism Minister (cited by Ntuli, 2004) put it. The
objectives of the Act are, inter alia, to provide for the management and conservation of South
Africa’s biodiversity within the framework of the National Environmental Management Act of 1988,
the sustainable use of indigenous biological resources, but also the fair and equitable sharing of
benefits arising from bioprospecting involving indigenous biological resources and the establishment
of a South African National Biodiversity Institute (SANBI), (c.f. BA, para 2). The state declares itself
to take trusteeship for the management of South Africa’s biodiversity and the implementation of the
Act (c.f. BA, para 3).
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Agreement
CSIR and major South
African research
institutions and
universities
CSIR – Phytopharm
CSIR – San
CSIR – Diversa
CSIR – traditional healers
NBI – Ball
NBI – Kew

Resources used
Indigenous medicinal
plants

Field of Application
Drug discovery,
Agriculture

Date
1998 onwards

Hoodia and related
succulent plants
Microorganisms
Traditional knowledge
Indigenous plants
Indigenous plants

1997 – present

Medical Research Council
in collaboration with
other research
institutions
CSIR – ARC

Medicinal plants

Health, anti-obesity
drug development
Health, Pharmaceuticals
Drug discovery
Horticulture
Conservation through
Millenium Seedbank
Health, anti-malarial
medicines

1998

New York Botanical
Gardens (NYBG) – Free
State University
NYBG – Merck
Strathclyde Institute for
Drug Research –
independent collector

Indigenous plants

Agriculture, pesticide
development
Health
Agriculture

Health, drug
development

1999 – 2002
(current status
unknown)

Health, drug
development
Health, anti-cancer
drugs

mid 1990s

Marine invertebrates

Until 2005

Indigenous plants

Indigenous plants

Rhodes University –
Marine invertebrates
SmithKline Beecham
Rhodes University –
Marine invertebrates
National Cancer Institute
and Coral Reef Research
Foundation
Rhodes University –
Marine invertebrates
Scripps Institute of
Oceanography
Table 13. Access and Benefit-sharing Agreements

2002
2003 – ongoing
1999 – 2004
2000 – ongoing
2001 – 2003

1998 – 2001
2001 – 2004

1998 – 2000

in South Africa. Source: Wynberg (2004: 39).

The Act established the South African National Biodiversity Institute (SANBI)223 as a juristic person,
to monitor and report regularly to the Minister on the status of South Africa’s biodiversity, the
conservation status and related issues (see BA, para 10, 11).

The Act regulates bioprospecting activities involving any indigenous biological resources and
exportation thereof (BA, para 81). No person may engage in the named activities without obtaining
a permit as issued in Chapter 7 of the BA. Applying for such permit, the applicant must disclose to
the issuing authority all information concerning the proposed bioprospecting that is relevant for the
223

The South African Biodiversity Institute was created through the transformation of the former National
Botanical Institute and was formally announced in June 2004 (see e.g. online at
http://www.environment.gov.za, last visited June 1, 2005).
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proper consideration of the application (BA, para 81). Before the permit is issued, the issuing
authority must protect any interests of a number of stakeholders, including “an indigenous
community
-

whose traditional uses of the indigenous biological resources to which the application
relates have initiated or will contribute to or form part of the proposed bioprospecting; or

-

whose knowledge of or discoveries about the indigenous biological resources to which the
application relates are to be used for the proposed bioprospecting” (BA, para 82 lit b).

If an indigenous community, has such an interest, the issuing authority may issue a permit only if
-

the applicant has disclosed all material information relating to the relevant bioprospecting
to the stakeholder and on the basis of that disclosure has obtained the prior consent of the
stakeholder’s knowledge of discoveries about the indigenous biological resources for the
proposed bioprospecting;

-

the applicant and the stakeholder have entered into a benefit-sharing agreement that
provides for sharing by the stakeholder in any future benefits that may be derived from the
relevant bioprospecting;

-

the minister has [… ] approved such benefit-sharing and material transfer agreements.

The BA further gives details on the required mandatory content of a benefit-sharing agreement.
According to para 83 (1) a benefit-sharing agreement must specify:
-

the type of indigenous biological resources to which the relevant bioprospecting relates;

-

the area or source from which the indigenous biological resources are to be collected or
obtained;

-

the quantity of indigenous biological resources that is to be collected or obtained;

-

any traditional uses of the indigenous biological resources by an indigenous community;

-

the present potential uses of the biological resources.

In addition, any benefit-sharing agreement must be in a prescribed format; must contain the name
of the parties of the benefit-sharing agreement; and set out the manner in which and the extent to
which the indigenous biological resources are to be utilized or exploited for purposes of such
bioprospecting; set out the manner in which and the extent to which the stakeholder will share in
any benefits that may arise from such bioprospecting; provide for a regular review of the
agreement by the parties as the bioprospecting progresses; and comply with other matters that
may be prescribed. A benefit-sharing agreement or any amendment of such an agreement must be
submitted to the Minister for approval and does not take effect unless approved by the Minister.
The Minister, however, before exercising a power under the BA, must first consult all responsible
Cabinet members, the MEC for Environmental Affairs and allow for public participation (BA, para
99). The public participation process requires that the Minister gives notice of the proposed exercise
of power in the Gazette and in at least one newspaper distributed nationally, or if the exercise of
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the power may affect only a specific area, in at least one local newspaper. The notice must contain
sufficient information and invite members of the public to submit written representations or
objections or, in appropriate circumstances, to present oral representations or objections. The
Minister must give due consideration to all these representations and objections before exercising
the power (BA, para 100).

Moneys arising from benefit-sharing agreements and material transfer agreements, due to
stakeholders, must be paid to Biodiversity Trust Fund, established through the BA, subject to the
Public Finance Management Act (see BA, para 85). All payments to or for the benefit of
stakeholders must also be made from the Biodiversity Trust Fund.

A person is guilty of an offence if he contravenes certain provisions of the BA, inter alia, para 81(1)
requiring a permit for bioprospecting activities, or fraudulently alters any permit; fabricates or
forges any document for the purpose of passing it as such a permit; or passes, uses, alters or has
in his or her possession any altered or false document purporting to be a permit; or knowingly
makes any false statement or report for the purpose of such a permit (BA, para 101 in conjunction
with para 81 (1)). The penalties of such offence may be imprisonment for a period not exceeding
five years; a fine; or both a fine and imprisonment (BA, para 102). Furthermore, the BA enables the
Minister to make regulations relating to, inter alia, the form and contents of, and the requirements
and criteria for, benefit-sharing agreements and material transfer agreements and moneys payable
in connection with these agreements, the administration of the Bioprospecting Trust Fund, permits
and other issues related to the BA (see BA, para 97). These regulations may provide that any
person who contravenes or fails to comply with the provisions thereof is guilty of an offence and is
– again – liable on conviction to imprisonment for a period not exceeding five years; and
appropriate fine; or both a fine and such imprisonment (BA, para 98).

Similarly to the agreements relating to the Hoodia entered into by the CSIR and the San
communities, the new law on South Africa’s biodiversity is important because of its significant
global precedent effect. As van Schalkwyk, Minister of Environmental Affairs and Tourism (cited
online at http://www.environment.gov.za, last visited June 1, 2005) said: “South Africa is now set not
only to meet our international biodiversity and conservation obligations, but to take a leading role
on the global stage in these areas.” Whether this “leading role” will be likely to lead to a healthy
development of international traditional knowledge protection and what problems are likely to arise
will be assessed below.
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Policy/ Law
POLOCIES

Content

Responsible Institutions

White Paper on
Environmental
Management
Policy (1999)

Sets out a vision, policy principles and
strategic goals for environmental
management and the sustainable use of
natural resources in South Africa. Sectoral
policies must conform to this policy.
White Paper on the The policy and strategy sets out the ideas
Conservation and
and principles for biodiversity management.
Sustainable Use of Six goals and supporting policy objectives
South Africa’s
are identified, among them the aim to
Biological Diversity ensure that benefits derived from South
Africa’s biodiversity serve national interests.
Policy for
Aims to promote a thriving forest sector, to
Sustainable Forest be utilized for the lasting benefit of the
Development in
nation, and developed and managed to
South Africa
protect the environment.
(1996)
Marine Fisheries
Strives to improve the overall contribution
Policy for South
from the fishing industry to a competitive
Africa (1997)
fast-growing economy which creates
sufficient jobs for all work sectors and a
redistribution of income and opportunities in
favor of the poor. Includes sustainability as
one of its key objectives. Makes provision for
the designation of marine protected areas.
LAWS

DEAT is identified as the lead
agent for environmental
management.

DEAT is the main responsible
institution, however, several
other national, provincial and
local government departments
are responsible for various
aspects of implementation.
DWAF; provincial environmental
and conservation departments.

DEAT (Marine and Coastal
Management) is responsible for
fisheries administration,
research and the protection of
marine resources. MCM is also
responsible for issuing permits
to the collection of marine
resources for bioprospecting.

Constitution of the
Republic of South
Africa (Act 108 of
1996)

Conservation and ecological sustainability
are given prominence in the Bill of Rights.

National
Environmental
Management Act
(Act 107 of 1998)

Gives legal effect to the Constitution and to
the White paper for Environmental
Management. Sets in place procedures and
mechanisms for cooperative governance.

Environmental
Conservation Act
(Act 73 of 1989)

Provides for the protection and control of
activities that may have a detrimental effect
of the environment and is concerned
primarily with environmental impact
assessments.
Overall purposes include the sustainable use, DWAF; National Forests
management and development of forests;
Advisory Council; National
the restructuring of State forestry; the
Forest Recreation and Access

National Forests
Act (Act 84 of
1998)
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National and provincial
government are accorded
concurrent legislative
competence in terms of
functions of relevance to
biodiversity conservation.
However, national parks,
botanical gardens and marine
resources are exclusive national
competence.
DEAT is the lead agent. The Act
establishes a National
Environmental Advisory Forum
(to be constituted) and the
Committee for Environmental
Coordination.
DEAT; provincial environmental
and conservation department

protection of certain forests and trees; the
promotion of community forestry; enhanced
participation. Certain activities may be
licensed in State forests, including the
collection of biological resources.224
The Genetically
Controls the development, production, use
Modified
and application of genetically modified
Organisms Act (Act organisms.
15 of 1997)

Marine Living
Provides for the conversation of marine
Resources Act (Act ecosystems and the sustainable use of
18 of 1998)
marine living resources and for orderly and
equitable access to such resources. ABS is
not explicitly covered by the Act but existing
recreational permits could allow sufficient
quantities to be legally removed for analysis.
Exemptions are granted for a number of
activities, including research, and could be
used for bioprospecting purposes.
Conservation of
Provides for the conservation of agricultural
Agricultural
resources. New regulations introduce strict
Resources Act (Act controls for invading plant species. The Draft
43 of 1983)
Sustainable Utilisation of Agricultural
Resources Bill 2003, has bee compiled by the
Department of Agriculture with a view to
repeal CARA.
Protected Areas
Aims to consolidate and rationalize existing
Act (Act 57 of
legislation dealing with protected areas, and
2003)
to bring the system of protected areas in line
with the new constitutional and legal order,
and new constitutional and legal order, a
new policies and programmes of the
Government. The Act provides for the
establishment of a representative system of
protected areas and the participation by
communities in conservation and its
associated benefits, and for co-operative
governance in the management of protected
areas.226
Biodiversity Act
Provides for the management and
(Act XX of 2004)
conservation of South Africa’s biodiversity
within the framework of the National
Environmental Act 1998; the protection of
species and ecosystems that warrant
national protection; the sustainable use of
indigenous botanical resources; the fair and
equitable sharing of benefits arising from
224

Trust; Provincial environmental
and conservation departments.
A National Forests Advisory
Council advises the Minister on
any matter related to forestry in
the Republic.225
National Department of
Agriculture. The Act establishes
an Executive Council as the
main decision-making forum,
and an Advisory Committee to
provide expert input.
DEAT (Marine and Coastal
Management). A Consultative
Advisory Forum is established
to advise the minister.

National and provincial
Departments of Agriculture

National Department of
Environmental Affairs and
Tourism; provincial
conservation and environment
departments

National Department of
Environmental Affairs and
Tourism; provincial
conservation and environmental
departments

Section 23 (b, e, f, j and k) leg cit.
Section 2 (a, b, c and g) leg cit.
226
National Environmental Management Protected Areas Bill, general background and survey.
225
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bioprospecting of genetic material derived
from indigenous biological resources; and
the establishment and functions of a South
African National Biodiversity Institute.
Agricultural Pests
Provides for the prevention and combating
Act (Act 36 of
of agricultural pests, and regulates the
1983)
importation of controlled goods.
Patent Act (Act 57 The purpose of the act is to provide for the
of 1978)
registration and granting of patents for
inventions and for matters connected
therewith. Provides for the patenting of
micro-organisms and microbiological
processes but prohibits that patenting of
plants and animals.
The Plant Breeders Provides a system for the protection and
Rights Act (Act 15 registration of the rights of certain breeders
of 1976)
to prescribed varieties of plants. The Act
includes the notion of ‘farmers priviledge’ for
seed-saving but does not provide for
farmers’ rights
Plant Improvement Provides a framework for the sale of certain
Act (Act 53 of
plants and the cleansing, packing and sale of
1976)
certain propagating material.
Animal
Provides for the breeding, identification and
Improvement Act
utilization of genetically superior animals in
(Act 62 of 1998)
order to improve the production and
performance of animals.
Agricultural Pests
Includes restrictions on the importation of
Act (Act 36 of
controlled goods, which include among them
1983)
plants, pathogens and insects.
Various Provincial
28 legal instruments for nature conservation
Ordinances and
exist at the provincial level. In general they
Acts
allow for the establishment and protection of
nature reserves, for the conservation of
threatened species, and for fishing and
hunting. Many of these laws are outdated
and the nine provinces are at different
stages of phasing out old laws and
developing and implementing new ones.
LAWS UNDER
DEVELOPMENT
Indigenous
Knowledge Draft
Bill

National Department of
Agriculture
Department of Trade and
Industry

National Department of
Agriculture

National Department of
Agriculture
National Department of
Agriculture

National Department of
Agriculture
Provincial environmental and
conservation departments.

Some eight years in the making, earlier
Department of Science and
drafts aimed to both protect and promote
Technology
indigenous knowledge. A policy process is
now underway prior to the further
development of the law.
Traditional
To provide a regulatory framework to ensure Department of Health
Medicines Bill (66
the efficacy, safety and quality of traditional
of 2003)
health care services
Table 14. Key National and Provincial Policies and Laws of Relevance to Biodiversity Access and
Benefit-Sharing in South Africa. Source: Wynberg (2004: 19-22) [modified]. State: May 2004.
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3.6 Legal Pluralism in South Africa227
Today the San in South Africa find themselves to be trapped in a legal system, which has
complicatedly evolved in a power-struggle between the Western legal system of a colonializing
powers and the original African law (mostly recognized as subordinated customary law). This
section gives a brief outline of this historic struggle and gives an short insight into how the San feel
today about the lawmaking process being conducted largely outside their sphere of influence.

In 1795, at the time of British occupation of the Cape of Good Hope, Roman-based Dutch law had
been in force in the settlement for over a century. To cite from an official report of that time,
“Roman-Dutch law, which consists of the civil or the Roman laws as modified by the legislature of
Holland, and by the customs of the country, forms the great bulk of the law of the colony”
(McCall/Thiel, cited by Rubin, 1965: 197). Subsequently, British rule kept faith with their traditional
colonial principle that the African (customary) law of the conquered peoples should be recognized.
In the African context, customary law was “the body of oral law which, despite variations from tribe
to tribe, presented in its main institutions features common to the Bantu-speaking tribes of
Southern Africa” (Rubin, 1965: 198).
The conflict between British and customary law has developed along somewhat different lines in
each of the original four colonies which today form South Africa. In the Cape Colony, due to the
lack of ascertainment and stability of tribal law, no formal recognition of customary law took place
(An exemption was the Transkei, which was incorporated into the Cape Colony, but recognized
customary law). In 1809 the Earl of Caledon, British governor of the Cape Colony, issued a
proclamation, which confuses the San with the Hottentots and made them all British subjects within
the recognized boundaries. The proclamation has put these indigenous peoples under restrictions,
forcing them to have a fixed residence and prohibiting them to migrate between regions without
prior written authority. These vagrancy and pass laws were abolished under governor Cole in 1828
by colonial ordinance No. 50. Thereinafter, the indigenous peoples shared, at least in theory, the
same rights, as Europeans.228 In Natal, customary law was recognized and was to be preserved,
except where it was “repugnant to the general principles of humanity recognized throughout the
whole civilized world” (Royal Instructions, March 8, 1948, Ordinance No. 3, 1849). In 1978, even a
Code of Native Law was compiled. The Code was non-exhaustive, i.e. those branches of law not

227

The title should not suggest that South Africa has reached the state of an “ideal legal pluralism” in the
sense that more legal systems co-exist within one nation state and enjoy equal validity (c.f. e.g. Kuppe, 2001:
62-63). It should merely signal that South Africa has been and still is a country where more than one system
of legal understanding exists (factual pluralism) and has therefore the potential to struggle for an ideal state of
legal pluralism.
228
From a rather colonialist point of view, see: Hintranger (1952: 132, 153-154); Theal (1911).
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covered by the Code, remained in force as unwritten law, being subject to the principle of
repugnancy. In Transvaal, early (republican) policy made no provision for the recognition of
customary law, but later on Law Nr. 4 of 1885 recognized customary law, as long as it was not
“inconsistant with the general principles of civilisation recognized by the civilised world.” Finally, in
the fourth colony, the Orange Free State, the question of the recognition of customary law was not
so pressing, since there had been practically no African settlement (Rubin, 1965: 199-203).
It was not until 1910, when the four colonies were combined to form the Union of South Africa that
universal recognition of customary law became possible. This was officially proclaimed through the
Native Administration Act of 1927 (Rubin, 1965: 203).

With the passage of time, not only in South Africa, but throughout British-ruled Africa, the law has
developed along pluralistic legal lines, consisting of three main bodies: customary law, English law
and conflict of law rules. Later ones were framed in ethnic terms, meaning that as a general rule
relationships between English were governed by English law, relationships between Africans by
African, i.e. customary or tribal law (Seidman, 1968: 9-13). Such a system was highly useful in
persuading Africans to work for European enterprises: while Africans in the indigenous economy
were to remain there, controlled by their own customary law, persons and transactions in the
colonialist enclave were to be controlled by English law, thereby creating a legal environment
favorable to private enterprise (Seidman, 1968: 18).

The heritage of this development was a dual condition of the South African legal system: parallel to
the Western oriented common law, applicable to everyone, a servient African (customary) law
continued to exist, applicable to Africans only (“supremacist approach”; see e.g. Ndima, 2003: 325,
332).

The situation of the San within this one sort of pluralistic system was anything but satisfactory.
They increasingly found themselves threatened not only by the white colonialists, but also the black
tribes, due to the different understanding of law by all the three “parties.” For instance, while the
San looked upon hunting and gathering on the territories they were traditionally used to wandering
through as their inherited right, the white and black settlers and stock-farmers looked upon the
same act as theft (Scheuch, 1995: 29).

The new Constitution of the Republic of South Africa (Act 108 of 1996; hereinafter referred to as
the Constitution) does not explicitly proclaim a pluralistic legal system. The Constitution – which
speaks of being “united in diversity” – does provide for the recognition of customary law (see
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Sections 39 (1), 211,229 212 of the Constitution, see further Sections 181, 182 of the Interim
Constitution Act 200 of 1993230) and traditional leadership (see Sections 211, 212 of the
Constitution). In addition to the above-mentioned provisions, the recognition of customary or
traditional values is further enhanced by Sections 6, 30 and 31 of the Constitution (which provide
for the recognition of rights related to language and culture)231 and Section 185 (which provides for
the establishment of a Commission for the Promotion and Protection of the Rights of Cultural,
Religious and Linguistic communities).232

Nevertheless, the debate on the dualistic nature and content of the county’s legal system
continues. One of the problems arises from the fact that the supremacist approach of the past
“undermined the equality of the African and Western systems of law” and African (customary) law
therefore could not evolve as it did before the time of colonialisation, when “African law was the
law of sovereign African people” (Ndima, 2003: 330, 332). Ndima (2003: 334) describes this
problem as follows:

“It is submitted that most of what became ‘official’ law, which even our most prestigious
courts today mistake for our genuine post-apartheid African law, did not evolve customarily,
but was imposed legislatively and enforced judicially by cultural outsiders whose
prescriptive and supremacist approach prevented them from contextualising their reforms.
In fact, a catalogue of legislative instruments promulgated by the colonial and apartheid
authorities to facilitate their administration of ‘natives’, forms a big part of the ‘official’
version of African law. This version should not be, and is not, protected by the constitution,
because it is part of the ‘injustice of our past’. The distortions that came dominate the
‘official’ version of African law came about as a result of these repeals, amendments,
‘improvements’ and ameliorations of African law that enables the courts to interpret African
law to conform with Western law values. The ‘official’ version applied by our courts has
always differed from ‘living’ African law that obtains within the communities. This has
negatively affected predictability as one result can be expected when the matter serves
229

See especially Section 211 (3) of the Constitution: “The courts must apply customary law when it is
applicable, subject to the Constitution and any legislation that specifically deals with customary law.”
230
Chapter 11 of the Interim Constitution Act 200 of 1993 has a sub-title “Recognition of traditional
authorities and indigenous law”.
231
As far as the protection of indigenous languages is concerned, the state is even obliged to take practical
and positive measures to elevate the status and advance the use of the languages (see Section 6 of the
Constitution).
232
The recognition of traditional leadership within the same constitutional document as the one containing the
Bill of Rights is not unproblematic, as de Beer (2004: 103) has pointed out. The provisions of the Bill have
compelled South Africa to be formed into a democratic state based upon principles such as human dignity,
equality, non-racism and non-sexism. However, traditional leadership is governed by primogeniture (see
Myburgh, 1985: 96) and confined to males. In a similar sense Ndima (2003: 326) writes that “there are
dangers of distortion inherent in studying African law in isolation of it social content.”
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before a community-based court, (like the courts of the kings and chiefs), but another
when the same matter is handled by one of the Western-styled courts, (like the magistrates
courts and the high courts).”

The problem remains, since “courts continue to regard the distorted version as a legitimate
precedent and rely on the instruments, policies and judgments that were used in the past in pursuit
of the infamous colonial ‘native’ administration project,” concludes Ndima (2003: 325).

“… [T]oday our movements are restricted. […] Today we are supposed to visit our relatives in
Bushmanland, Namibia, but we are not allowed to go there, even our relatives are not allowed to
come and visit us, because it’s now said we have to use passports. These are things we don’t
know. They have changed our lives and it has become very difficult for us.”
|/!ae N||aqu, from G!ohce, Botswana
“I repeat that I would like the government to give us a way to speak for ourselves, as the main
groups do. Our communities having no voice is what makes me unhappy, and I sleep with this
unhappiness and thing about it all day.”
Chumbo Maraka, from Kaputura, Botswana
“My brothers were with the black young man. They went hunting […] The game wardens heard
them. My brothers’ group prepared themselves. In the morning they put the meat on donkeys.
They were coming into the main road. Because they were young and inexperienced, the animal
skin fell down on the way. The animal protectors were coming behind them and they found the
skin; they took it and put it in their car. When my brothers arrived with the meat we were very
happy in the village, we started to cook the meat and eat it. The wardens were still following them.
When they arrived and we identified their car, we didn’t know what to do. Our father was not
there; he went to the borehole. We ran to him and tell him that there are people at home and that
they are saying that they are collecting our brothers to go to the prison, because they had stolen
the animal.
Our father had a licence. He took out the licence and gave it to them, and that was when we were
free. That licence helped us. We were relaxed, continuing to eat the meat [..]. If it was nowadays,
our brothers would have been taken to prison, and we were to remain with unhappy hearts. We are
not happy about that when we remember that we begun with meat, and it is our gift from God, but
now we are not allowed to hunt animals. This will end up by making us lose our bodies, because
we are always thinking of this.”
╪ Aisa Tsaa, from Glohce, Botswana
Box 6. Contemporary San Voices on Laws Imposed on them, without their knowledge and
participation.
(Source: le Roux/White, 2004: 23, 26), [emphasis added].
Today, lawmaking in the country and even the negotiation of contracts, like the BSA in the Hoodia
case, is still a process far from the reach of everyone of the San people. This is not only a problem
of legal pluralism, this is also a problem of democracy. Those members of the San communities
which still lead the old life of hunters and gatherers are automatically excluded from law- making
processes and contract negotiation. To participate in the law-making process and contract
negotiation would end their traditional way of life. To continue their traditional way of life however
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means that alien laws and contracts will be imposed upon them. As |Kace ╪ Oma, a San from |Kae
|Kae, Botswana (cited by le Roux/White, 2004: 21) has remarked:

“Now today, I hear that some people are saying that there are laws that have stopped the
hunting of animals, and I don’t know who told that person to create this law that has
stopped us from killing animals. […] We really don’t know how someone can come and

start to pass laws on what we used to know as our land, and these things are being
decided in our absence” [emphasis added].

3.7 Lessons to Learn: The Assessment of Problem Points
relating to the Hoodia case
“Does not the strategy of working within alien systems
of written law in itself
bring about the same erosion of traditional values
it is intended to protect?”
(Ronald Niezen)

The benefit sharing and the related agreement around the Hoodia case have been celebrated as
ground-breaking traditional knowledge-related agreement between an indigenous representative
group and the industrial-research/development sector. As Roger Channells, the legal advisor of the
San in the case has been quoted:

“This groundbreaking benefit-sharing agreement between a local research council and the
San represents enormous potential for future bioprospecting successes based on the San’s
extensive knowledge of the traditional uses of indigenous plants of the area. We are
optimistic that this case will serve as a sound foundation for future collaboration, not only
for the San but also other holders of traditional knowledge.”

It is precisely this potential of the case to act as a practical precedent for future traditional
knowledge-related cases, which makes its critical assessment so vitally important. As has been
indicated throughout this work, the issue on traditional knowledge protection is not likely to be
solved in a single legal dimension, but rather in a multidimensional socio-legal and economic
matrix. Therefore the issues criticized in the “Hoodia case” should not suggest that a single
alternative solution to the problem exists. It should rather elucidate the points where the protection
of traditional knowledge protection might take a completely wrong direction.
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3.7.1 The unequal nature of rights

The entire issue of traditional knowledge protection is based on the basic understanding that within
governing legal systems an unequal status of knowledge exists: while private, profit-oriented
innovations enjoy worldwide legal protection, traditional knowledge remains largely unprotected.
This unequal status of the legal positions remains unequal even after the conclusion of a benefitsharing agreement, like the one concluded in the Hoodia case. This unequal position can best be
described by the classical terms of Roman-law based civil jurisprudence. Traditionally, civil law
distinguishes between an absolute right, which can be enforced against anyone (the strongest and
most comprehensive absolute right is therefore that of [private] property) and a relative right,
which can only be enforced against certain persons (whereas in the classical example of the
contract, rights can only be enforced against the contractual partner(s)).233 Thus the party in a
sales contract might have to enforce his contractual right to the purchase product against his
contractual partner first, before he can claim property right against everybody else. It is a two-step
procedure, whereas a proprietor can claim property as an absolute right immediately. Intellectual
property rights are regarded, as is (material) property, as absolute rights.234 However traditional
knowledge within the framework of most benefit-sharing systems, is not acknowledged as an
absolute right. In other words, a benefit-sharing contract can never replace the recognition of
traditional knowledge as an absolute right by the governing legal regime. The absolute rights of
traditional knowledge- holders often remain unrecognized while the only right they retain from the
benefit-sharing arrangement remains relative in nature. The BSA in the Hoodia case explicitly
states:

“The Parties hereby specifically record that any Intellectual Property that may be developed
and/or created by the CSIR including any patent, design, trade mark or plant breeders’
right – as a result of any use of the Knowledge [i.e. the traditional knowledge of the San
regarding the Hoodia], shall be and remain vested exclusively with the CSIR. The San
Council accordingly hereby confirms that it understands that it will merely share in the
monetary benefits as per the provisions of this Agreement, and that it shall have no right to
claim any co-ownership of the Intellectual Property, Patents or Products [derived from the
IP rights]” (BSA, para 4).
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For the distinction between absolute and relative rights c.f. e.g. Kelsen (1992: 135-143).
C.f. e.g. Art 28.2 TRIPS Agreement, whereas patent owners have the right to assign (sell) the patent, or
transfer it by succession and to conclude licensing contracts.
234
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As a result, the BSA vests all intellectual property rights with the CSIR and leaves the San with a
mere contractual claim against the CSIR – and only against the CSIR. More specifically, the San
Council cannot realize any claims against third parties, including the licensing and sublicensing
partners of CSIR, Phytopharm, Pfizer and its contractual successors. In every case, when CSIR can
no longer perform its obligations towards the San, for which the reasons can be manifold: financial
difficulties, insolvency, termination, the San lose all their claims for benefits.

Another problem arising from the conclusion of contracts versus granting absolute rights is that
entering into a contract with a party unfamiliar with the underlying legal mechanisms can easily
turn into a means of exploitation. This is indeed a universal phenomenon: while a number of
countries do not shrink from using violence to oppress minorities, countries aiming for a more
“civilized” image, force treaties upon indigenous communities (c.f. Niezen, 2003). The same
strategy is obviously open to companies and other civil subjects of law, as well. Once a contract is
concluded, the agreed terms become legally effective, understood as the common will of the
parties and subsequently therefore indisputable. This tendency is strengthened through the new
South African Biodiversity Act, since every future benefit-sharing agreement will not only be
regarded as a binding agreement of two parties, but as the best legal solution, prescribed by a
binding piece of national legislation. As described above, the San had to go through a thorough
learning experience to understand the underlying legal ideas of such an agreement. Thus, even
though by definition bringing (at least financial) benefits to indigenous knowledge holders, benefitsharing agreements also become instruments of an assimilation- and development policy. Wynberg
(2003) criticized that the Hoodia BSA is confined “almost exclusively to monetary benefits,”
whereas “there is no indication that this money will be used to assist the San with training in
cultivation, harvesting of material for clinical trials, education, conservation and capacity building.”
However, even though the sharing of non-monetary benefits can beyond doubt be beneficial, given
a fortunate case scenario, business contracts and development aids should clearly be distinguished.
It was the San Council which decided upon taking only monetary payments and this as the decision
of a contracting party must therefore be respected. It is crucial that traditional knowledge
protection remains what it is, namely a question of legal protection and does not become a (forced)
development aid instrument or an instrument of assimilation policy. Otherwise only a new policy of
paternalism over indigenous people would arise.
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3.7.2 “Sharing the Crumbs”? – The commercial and social impact of the
Hoodia case

In the world of intellectual property, especially as regards patents, it is not unusual to link royalties
agreed upon in a licensing agreement to the commercial results of the licensee (see e.g. Erauw,
2001: 26). This approach has been adapted by the BSA in the Hoodia case, since the benefits to be
received by the San include 8% of every milestone income received by the CSIR from Phytopharm
during the product development period and 6% of every royalty income received by CSIR from
Phytopharm as a result of the successful exploitation of products in the form of licensing income,
and/or sales of products anywhere in the world (BSA, para 1.5). The question remains whether this
approach will prove itself as suitable in the present case and what commercial impacts and changes
this will bring along for the San communities.

Since the future income of the CSIR is a speculative item, the income from the Hoodia case remains
uncertain. At the time of the conclusion of the BSA, speculations on the possible income for the San
from the Hoodia milestone payments and royalties have been started. Mail and Guardian (March
27, 2003) starts its calculations from a possible billions-of-dollars market for the natural anti-hunger
drug and counts with milestone payments for the San that could reach USD 1 million to USD 1,4
million per years, and royalties which could top USD 7,4 million annually before the patent expires.
Terre de homes (2003) similarly counts on at least EUR 1 million for the San. However, some of the
hopes have since faded away. Pfizer cancelled its license with Phytopharm in July 2003, after it
discovered that the Hoodia component cannot be synthetized in a factory, as it would lose some of
its properties. The first “career move” of the promised “Blockbuster drug” and its billion-dollarmarket chance has thus failed. Since December 2004 Unilever, one of the biggest food companies
in the world, has been chosen as a new partner, planning to market a “hoodia bar” (for USD 5,00
or EUR 2,00-3,00 each), a healthy bar filled with nuts and chocolate, with hunger suppressing
qualities. However, experts in ethnobotany, like van Wyk, expressed doubts regarding the effect of
such a product, since the appetite suppressing effect of the Hoodia can only arise through chewing
the plant. Swallowing a little bit of Hoodia extract would not suffice. In that case, if an appetite
suppressing effect arises that would rather be due to the sugar or chocolate content of the product,
which in itself has appetite suppressing qualities or due to a simple placebo effect.235

The financial effects of the commercialization of the Hoodia for the San are therefore to a large
extent unpredictable. If the commercialization of the products by the licensing partners of the CSIR
235

Ben-Erik van Wyk, personal interview, February 22, 2005.
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turns out to be financially unsuccessful, the San will not have an absolute right arising from their
traditional knowledge to search for a new contract partner. If the commercialization is however
successful, one problem still remains. That problem is the introduction of a large sum of money into
an impoverished community, which traditionally does not use currency, does not use written law
and is therefore lacking the appropriate social experience and sophistication as regards business
transactions, business contracts and money management. This can have a devastating effect.
“Hoodia has ruined the Bushman people” – says Professor van Wyk, recalling the tragic death of
Vet Piet, a San man and holder of traditional botanic knowledge, who together with six of his copartiots, fell victim to monetary mismanagement-related alcohol abuse.

Introducing money and alcohol in the form of commercial exchange into indigenous societies has
caused problems throughout the world and throughout the centuries. Alcohol-related problems of
indigenous communities are discussed all over the globe,236 and while the problem should be
regarded as a multifaceted one, the findings of modern psychology might bring us a step closer to
understand some aspects of the relationship between introducing western (business) culture to the
indigenous world and alcohol abuse. A short explanation should elucidate the idea:

The personal or subjective reality of a person depends on a number of parameters, all of which are
developed through experience, learning, physical and mental abilities and the like. Naturally, the
subjective reality of a person leading a traditional indigenous lifestyle will differ to a certain extent
from that of a person leading an urban lifestyle in an industrialized country. F. Ch. Bartlett
conducted some remarkable experiments, which were designed as experiments for the
understanding of the psychology of remembering. However, his results give us a valuable clue how
human beings select and reorganize information input to harmonize it with their subjective reality.
Bartlett asked his (European) test subjects to read a native American story entitled “The War of the
Ghosts,” which, due to its structure unfamiliar to a European mind and the magic elements it
contained, was quite hard to understand. After 15 Minutes the test persons were required to
reproduce the story the way they remembered it. The experiments of Bartlett resulted in the
subjects showing a clear tendency to rationalize the storyline (i.e. to make it compatible with their
subjective understanding of reality), selecting elements familiar to their way of thinking and
omitting elements that would bore no information significant for them. Perceiving a foreign reality
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To name but a few examples: Local studies in Australia have shown that the rate of hospital admissions for
alcohol related problems was higher among indigenous than among non-indigenous patients (Hunt, 1981: 13). A study of the Artic Council SDWG (2001) has shown that in Siberia, the North and Far East of Russia
the prevalence of alcoholism among indigenous peoples is up to 20 times higher than the average national
proportion. Substance abuse continues to be a problem among indigenous groups in Taiwan. According to
National Taiwan University Professor Hu Hai-kuo, 8-14 % of Taiwan's indigenous population abuse alcohol.
Furthermore, 6-11% have been clinically diagnosed with alcohol dependency (The Tapei Times, 2003).

205

in an indigenous society, a European observer for instance will thus be likely to select, to
understand and to remember those elements which are the closest to his or her subjective reality,
while many of the rest of the social elements are likely to fall entirely out of the focus of
perception. Maybe trade-related interactions, marriage ceremonies, certain aspects of law will more
likely be perceived than spiritual elements usually not directly experienced by a European religious
practitioner. Conversely, an indigenous person when confronted with western lifestyle will first be
likely to scan for elements somehow compatible with his or her cultural reality. Since many of the
indigenous cultures use a number of spiritual techniques of altered states of consciousness, often
experienced through the use of hallucinogenic substances,237 initially the consumption of alcohol in
a western society might seem to be a familiar ritual. However, while the use of hallucinogens at an
appropriate place within a spiritually sophisticated community enhances religious experience, the
western way of alcohol consumption has no such significance whatsoever. Alcohol thus turns out to
be a “false friend.”

Of course, within the framework of the present thesis the above-mentioned train of thinking must
remain nothing more than a hypothesis. However, it nevertheless illustrates the subtleness of
interactions between human beings and between human cultures. Bartlett himself suggested in his
late years a synthesis between psychology and anthropology, an interdisciplinary approach that
could bear great significance for the understanding of many legal anthropological issues as well.

3.7.3 From “Status to Contract”? – The Dilemma of Cultural Survival and
Individual Choice

The destiny of the San people and the San movement, as expressed through the example of the
Hoodia case, evokes the dilemma on cultural survival and individual choice. Maine (1977: 100)
describes the progression from arbitrary domination of the society (“status”) to individual
responsibilities and the relative freedom of contractual arrangements (“contract”) as movement
toward a better state: “[T]he movement of the progressive societies has hitherto been a movement

from Status to Contract” [emphasis in original]. In this sense – just as from an individual human
rights oriented point of view – the best strategy in the interaction with indigenous peoples is the
one that provides them with the greatest possible freedom of choice – a strategy that was also held
in view by Roger Chennells during his work as the legal advisor of the San in the Hoodia case.238
237

It is highly likely that from the Later Stone Age the San have used the hallucinogen effects of the
Boophane distichia plant (the same plant they use for making the poison arrows) to induce altered states of
consciousness (see Lewis-Williams/Pearce, 2004: 56-57).
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Roger Chennells, personal interview, February 8, 2005.
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This approach puts a greater emphasis on individual freedom than on conversation of a (collective)
culture. In a similar sense Blake (2000: 53) wrote, emphasizing the importance of individual
freedom and rights: “The proper focus of our moral concern is not the survival of cultures as
collective practices and traditions, but rather the political, civil, and human rights of the individuals
that constitute them.” However, to impose an alien state and legal order on a people through long
years of severe persecution and marginalisation – as happened to be the case with the San – and
subsequently demand them to act on their own, in the name of individual freedom, is a doubtful
approach on its own. To exercise the freedom of choice in an alienated social reality will at the very
least be a problematic task to perform. As Niezen (2003: 129) puts it:

“[…] the actual practice of assimilation, long part of indigenous peoples’ legacies of
oppression, has nearly always taken the form of imposition rather than dispassionate
offering of assistance and improvement. How can people toiling under allegiance to a
narrow, hidebound way of life, out of step with the times and, because of it (so it is often
assumed), suffering in poverty and sickness, be left to cope on their own? Does not an
enlightened and compassionate society have the moral duty to ease the inevitable
transition, to bring the benefits of superior knowledge, faith, technology, and bureaucratic
method?”

The observation of Niezen constitutes a rational answer to Blake’s unrestricted demand for
individual rights and freedoms, especially since the exercise of such freedom cannot reasonably be
guaranteed in a society which has initially taken away such freedoms. However, the call for
bringing “the benefits of superior knowledge” raises serious questions of domination. Whose
knowledge can be regarded as superior? Is it really the knowledge of the modern, “western”
society, because it quickly and effectively guarantees us the current comforts of a high-tech
lifestyle? Or shall we rather regard the knowledge of the San as superior, since they managed to
survive centuries without devastating the natural ecosystems? As the lesson from the Hoodia case
shows us the only way the San could protect themselves from being entirely exploited was to adopt
their system to foster contractual arrangements, legal representation, monetary management and
the like. However, different cultures hold different ideas about law and entrepreneurship, the
introduction of which can be a double-edged sword when introduced to nonmarket economies
(Pritchard, 1998). True freedom and true individual choice can only be maintained within a system
which allows for the choice of non-participation.

I believe that the idea of both cultural and legal pluralism requires us to create a system, where
traditional and modern knowledge systems are regarded as equal. It requires us to create laws
which enable both the individual freedom of choice and the choice of cultural (collective) survival of
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indigenous peoples. This can only be achieved by the adaptation of the mainstream legal system to
the requirement of traditional societies, especially through provisions against the patentability of
traditional knowledge.

3.7.4 A whole People in Schrödinger’s Box or Can Protection Destroy?

The so called Schrödinger cat is one of the best-known examples to do with quantum mechanics.
The setup is as follows: a closed container contains some deadly device that is switched on
randomly and there is also a cat in the container. The main question theoretical physicists wanted
to answer in the 1920s was about the state of the cat in the container. How can one correctly
describe the state of the cat before any measurements are done? It turns out that the only
consistent treatment of this problem necessitates two new concepts, previously unknown in
physics. First, the correct description of the cat is a superposition of two states, namely “the cat is
alive” plus “the cat is not alive.” Only the sum of these two state allows one to describe the system
correctly. From a skeptical point of view this does not look like a new insight, since we do not know
the state of the cat better than before. However, this is a consistent prescription which together
with the second new concept becomes a quite powerful tool with tremendous consequences also
for the legal protection of indigenous peoples, the measurement process. Only the measurement
decides, whether the cat is alive or not. Conversely, the measurement process does change the
state of the cat, since the sum of two state (“alive” plus “dead”) has now collapsed to a single state
(“alive” or “dead”). It should be emphasized again that the measurement process changes the
system. This simple physical fact deserves to be acknowledged in the treatment of indigenous
peoples. By simply observing their lives, by publishing papers about their knowledge and their
spirituality we are already changing the object of observation, the people we would like to protect.

If law and bureaucracy is introduced into traditional systems the change thus initiated occurs even
faster. In other words, through the observation of traditional societies, these societies tend to
become sensitive to change, since the introduction of (written) law seems to act as a catalyst in the
process. Niezen (2003: 141) calls this phenomenon the Weberian dilemma, named after Max
Weber, who described “perhaps more compelling than anyone before his time […] the social and
personal costs and consequences of modernity.” Niezen describes this phenomenon as follows:

“For Weber, one of the defining and most compelling features of modernity is the
overwhelming power of bureaucracy and law over tradition and charisma as means of
legitimating authority, of motivating men to act without recourse to duress. Charisma, in
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such forms as the gift of religious musicality of prophets or the inspired cruelty of war
leaders, leads people to loyalty and action through the regular performance of
extraordinary acts: miracles, uncommon valor, inspirational oratory. Tradition reposes on
conservatism, the authority of elders, the comfort of things as they have always been.
Legal or bureaucratic authority adheres to rules, professional hierarchies, routine decision in
accordance with prescribed formulas made permanent by systems of writing and record
keeping. And while these forms of legitimacy can exist in combination, and although
societies can change their form in accordance with the forces of history, it is in the nature
of bureaucracy to challenge the arbitrariness of tradition and dim the luster of charisma.”

3.7.5 Whose Rights, Whose World, Whose Decision?

Throughout the analyses of traditional knowledge rights, including the present case, a striking
imbalance becomes apparent. By trying to protect traditional knowledge, because traditional
knowledge became endangered by the western intellectual property system, the idea arises to
impose laws and rights and obligations – as understood by the same Western legal system – on
traditional knowledge holders. However, no discussion has been made on how to make the
Western legal system safe for traditional knowledge, without having to change the basic lifestyle of
their holders.

As described in the above sections, the San communities had to be trained to embrace the ideas of
a democratic election, written contracts, intellectual property, and the management of funds during
the negotiations. They had to decide upon issues which were unfamiliar to their basic
understanding and act quickly towards a partner who was well-trained in that sort of decision
making process. The San did not used to be a “normal negotiating partner,” said Chennells,
especially since they entered into any agreement more on the basis of a personal trust in Chennells
as a person than on the basis of commercial or legal conviction.239 It is hard to predict how the
destiny of the San will shape once this personal relationship no longer exists, especially if the San
will ever have to arbitrate possible claims arising from any of the agreements.

It seems hard, if not impossible, for western scholars to look beyond the boundaries of their
theoretical background, assumptions and paradigms. The main failure of all present theories on
traditional knowledge protection lies in the fact that these boundaries are not acknowledged. Once
they are acknowledged, we would no longer try to give rights inherent to our legal system to
239

Roger Chennells, personal interview, February 8, 2005.
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people outside of this system, but would start to design our laws so as not to harm those of a
different understanding of law.
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4. Conclusions
This thesis examines the ways of traditional and indigenous, especially botanical, knowledge
protection as it is currently under international dispute and is observed in the concrete case
regarding the traditional knowledge of the San people of South Africa about the use of the Hoodia

Gordonii plant. Due to the unusual social complexity and interdisciplinary nature of the issue, it is
clear that the present work could barely break the ice of the subject. However, by elucidating some
of the most disturbing points, the discussion on traditional knowledge protection can be led in a
direction where more tolerance is shown to the different pluralistic understandings of socio-legal
reality.

Even though there is no or very little comprehensive statistical data on the misappropriation of
traditional and indigenous knowledge, the many cases documented in literature and the media
suggests that the diversity of traditional knowledge worldwide is just as endangered as the diversity
of biological and genetic resources. This loss of human experience and knowledge can indeed be
regarded as a “global tragedy,” as Posey put it, for a number of reasons. First, valuable ecological
knowledge would get lost, knowledge with the potential to support mankind’s current effort to keep
the alarming rate of biodiversity loss under control. Second, people worldwide rely on a great
extent on the perceptions of traditional knowledge, especially in the fields of global health care and
world-wide food supply. The expansion of the life science industries and the ways of intellectual
property protection for life forms and life technologies give rise to a number of development-related
concerns. Practices of biopiracy indicate for traditional knowledge holders a direct threat of their
knowledge. At the same time, aggressive and protectionist biotechnologies, such as the genetic use
restriction technologies which render the production of sterile seeds in the first generation possible,
indirectly threaten the development of agricultural knowledge.

From a legal point of view, the problem arises from the fact that knowledge is treated in an
unequal way: while the mainstream legal systems grant intellectual property protection for
individual-based novel innovations with a commercial purpose, little or no protection is given to
traditional knowledge, often developed through millennia of oral tradition. Granting holders of
traditional knowledge comparable rights, is the issue under discussion. However, the understanding
of law differs from culture to culture, even within one nation state, and justice is not achieved by
merely granting substantially comparable rights. Justice is rather achieved through the equal
distribution of benefits and opportunities, and through equal participation and communication in
decision processes. In short, the protection of traditional knowledge is desirable in order to achieve
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the following main objectives: to counteract practices threatening global health and food security
and to provide for justice in the sense of having an equal opportunity for discourse and recognition.

The case study about the San people in South Africa regarding their traditional knowledge on the
use of the Hoodia gordonii plant elucidates many of the problems that are likely to arise when
trying to achieve these objectives. The San people, who have known for millennia about the use of
the Hoodia succulent as a hunger and thirst suppressant came to negotiate with the CSIR, the
research institute which patented the active component of the Hoodia. By scrutinizing the
agreements between the CSIR and the South African San Council, the following points became
clear:

1. The negotiations with the CSIR only became possible because the San started to build an identity
as a people and to organize themselves on a democratic basis. This probably would not have
happened without external help and encouragement. The democratic ideas of election and
representation were alien in the society of the San, where decision-making is traditionally centered
around a familiar group, and everyone concerned is directly involved in the process. Moreover,
even though the San representative bodies are structured along the principles of democracy, not all
San can be involved in the decision-making processes equally. Those of them leading a traditional
nomadic lifestyle can hardly be contacted for the purposes of joint policy making. This is
problematic both from the point of view of democracy and procedural justice.

2. In order to reach agreement with the CSIR, the San had to embrace unfamiliar notions of law,
especially those of contract law and intellectual property law. This implies a subtle but definite
change in the life style of the San peoples, and not merely in their conceptions of law. Should any
dispute arise out of the agreements in the future, an arbitration procedure will come up as the next
challenge. Even though these legal forms were formally accepted by the San people, the element of
personal trust still seems to have stronger weight than being convinced about legal strategies. This
point is problematic from the point of view of legal pluralism, since it hinders development towards
a genuine pluralistic society, where pluralism is acknowledged, but fosters subtle assimilation
instead.

3. Should the relationship between the San and the CSIR turn out to be financially successful in the
long run, the San will be required to maintain a fund, i.e. to manage larger sums of money.
Although financial support is badly needed in a marginalized and impoverished community, the
sudden and uncontrolled introduction of money could have harmful social and psychological effects.
This point is especially problematic from the development point of view, if the struggle for
indigenous peoples’ rights should not aim just at material benefits, but also the empowerment of
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indigenous peoples to lead a self-determined and distinctive life-styles. The Nobel Price laureate
Rigoberta Menchú expressed a similar thought by saying: "We do not want such a wealth which
kills our souls" (cited by Pirttijärvi, 1998).

Notwithstanding these critical points, the present state of discussion does offer possibilities for the
protection of traditional knowledge. These possibilities range from the level of international public
law to the grass-roots level of every community. It is crucial to note that none of the approaches is
likely to be successful standing by itself; a common effort of all decision-makers and global players
is required. The main possibilities on the various levels are the following:

On the level of international law a unification of legal standards is required. The granting of
traditional knowledge rights in the form of rights compatible with the existing intellectual property
regime is dangerous, because it is likely to require indigenous communities to change their
understanding of law. This way the policy of knowledge protection is likely to turn into assimilation
politics in practice. Therefore the revision of international intellectual property regime is required, to
make the use of intellectual property rights by transnational corporations safe for local and
indigenous communities. Such revision will be extremely hard to achieve politically, because of
pressures from industry, nevertheless it must be done if traditional knowledge protection is to be
protected.

National legislative measures do have the potential to foster traditional knowledge protection,
however, unequal protection in different countries is contributing to a growing tendency of forum
shopping. This can again increase the competition between biologically and culturally rich countries
to entice investors interested in genetic resources and related knowledge. In the end they would be
chasing their own tails, since the increasing competition would force countries to lower their legal
standards. The other problem with national policies is that the interests of nation states and those
of indigenous peoples often contradict each other, which makes the state a rather unsuitable
guardian for the rights of indigenous peoples.

Traditional knowledge protection is related to a number of existing legal fields such as intellectual
property law, unfair competition law, and in the case of botanical knowledge, to environmental law.
Another field of law, usually not discussed although important in connection with traditional
knowledge protection, is company law. A national company law which adopts a strict shareholdervalue policy, obliging the company management to maximize profits even at the cost of
stakeholders, is hostile to traditional knowledge-holders. Within such a system a company manager
simply cannot afford to share benefits with traditional knowledge-holders, since that would go
against his obligations to the shareholders. Therefore the protection of traditional knowledge also
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requires the withdrawal from a strict shareholder-value approach towards a more stakeholderoriented thinking.

However, the behavior of corporations is not determined by the law alone, but also by semi-legal
rules, such as the rules of corporate governance and corporate social responsibility. Even though
these rules cannot for the most part be enforced by law, companies cannot entirely ignore them if
they do not want to hurt their reputation, a factor influencing financial performance. What, on the
other hand, is concretely regarded as socially responsible behavior is shaped by social learning
processes. Therefore the protection of traditional knowledge is and can not be viewed as a merely
legal, but rather as a complex socio-legal and psychological issue.

Currently, the protection of traditional and indigenous knowledge is often protected within the
framework of environmental law, both on the international and the national level. Hence the
discussion on traditional knowledge protection goes parallel to the discussion on the protection of
biological diversity and other environment-related problems (e.g. desertification). While biological
and cultural diversity are undoubtedly intertwined, and so justify a joint discussion, the confusion
between these two fields puts the issue of traditional knowledge protection in a subsidiary position,
serving as a mere corollary of biodiversity conservation.

On the grass-roots level, holders of traditional knowledge are likely to be confronted with benefitsharing offers, which is currently widely acknowledged as a fair and worthy tool of traditional
knowledge protection. However, the conclusion of benefit-sharing agreements is not unproblematic.
For example, traditional knowledge holders – including indigenous groups – do not often posses
legal personality and cannot therefore be contract partners without additional arrangements. In
many cases the state or a state authority acts as a guardian in a benefit-sharing agreement, which
deprives indigenous peoples of being masters of their own (legal) affairs. Moreover, the conclusion
of contracts requires in many cases the adjustification of indigenous communities. It requires them
to understand western legal concepts, such as intellectual property, contracts and legal
representation. This means nothing less than the adaptation of an alien socio-legal system, which
necessarily means a change in their (traditional) life style. The mechanism originally designed to
protect traditional knowledge can thus turn out to be harmful to the very traditional lifestyle and
the evolution of tradition knowledge which it was intended to protect.

Therefore I am pleading for both the academic and the political humility to adopt such legal policies
as allow distinct cultures to evolve further along their own cultural and legal cultural lines.
Protection which requires the protected subject to assimilate and change their cultural paradigm,
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cannot be regarded as genuine protection. May I close with the words of Wolfgang Dietrich (1994:
50) who has so beautifully brought this understanding to the very point:

“Würde man einem europäischen Bürger von heute abverlangen, die Deutung eines Traums
so verbindlich aufzufassen wie dies für einen Maya oder Lakota selbstverständlich ist, er
könnte es nicht. Umgekehrt geht es ihnen mit unseren Träumen, unseren Mythen selbst
dann nicht anders, wenn wir sie in Gesetzesbücher schreiben und ihre universale
Verbindlichkeit deklarieren.“
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Appendix A
Viktória Gy. Duda
Globale Patentrechte an Pflanzen - Mögliche Auswirkungen für Biodiversität und
traditionelle Lebensformen240
Zusammenfassung
Exklusive Rechte - insb. Patentrechte – an Pflanzen gewähren genau den Rechtsschutz, der von
den modernen life science industries in Hinblick auf die wirtschaftliche Verwertbarkeit
biotechnologischer Entwicklungen erwünscht wird. Im Gegensatz dazu bietet das gegenwärtige
System jedoch kaum Schutz für traditionelles (kollektives) Wissen. Durch diese Unbalanciertheit
besteht akute Gefahr für eine Reihe entwicklungspolitischer Zielsetzungen, wie für die Lebensmittelund medizinische Versorgung, globalen Umweltschutz, bzw. die Erhaltung der biologischen und
kulturellen Vielfalt. Rechtlich kommt als Abhilfe ein geeigneter Schutzmechanismus für traditionelles
Wissen in Betracht, dessen Ausgestaltung sich zur Zeit in der Anfangsphase befindet.

Abstract
Legal regimes protect person-, product-, and progress-specific biological knowledge through
intellectual property rights, and thereby largely meet the needs of the modern life science

industries. However, at the same time, traditional (collective) knowledge developed through
centuries by a group of peoples often remains not only unprotected but even threatened by
patents. This unbalanced system threatens many crucial goals of development policy, like safety of
food and health care supply, environmental protection, and preservation of biological and cultural
diversity. Remedy could come from a legal regime designed specifically for the protection of
traditional knowledge.
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1.1 Exklusive Rechte an Pflanzen am Beispiel des Patentrechts
„In the beginning, I thought it was a joke. How could he [Proctor] invent something that Mexicans
have been growing for centuries?“- stellte Rebecca Gilliland die Frage, Präsidentin von Tutuli
Produce, einem Exportör mexikanischer Bohnen in die Vereinigten Staaten, als ihr Unternehmen
wegen Patentrechtsverletzung unerwartet angeklagt wurde. Dem Kläger, Larry Proctor, Vorstand
des Saatgutunternehmens POD-Ners, LLC, wurde durch US Patent Nr. 5.894.079 ein exklusives
Recht auf Enola- Bohnen, umschrieben als alle Gewöhnlichen Bohnen (phaseolus vulgaris), die eine
bestimmte gelbe Farbe aufweisen, zuerkannt241. Proctors „Erfindung“ bestand in nichts weiterem,
als dass er zwei Jahre zuvor auf einem Markt in Mexiko erworbene Bohnen zu Hause ausgesät, von
den heranwachsenden Bohnen immer die von einem bestimmten Gelb ausgewählt und diese durch einfache Selbstbestäubung - solange weitervermehrt hatte, bis die Nachkommenschaft eine
homogene Farbe aufwies. Nach US- amerikanischem Recht können Patente an auf asexuellem
Wege produzierte Pflanzensorten gewährt werden, soweit sie neu, nutzbar und nicht- offensichtlich
sind (Patent Act, § 161 iVm §§ 102-102 35 United States Code Annotated). Obwohl vorstellbar ist,
dass eine unterschiedliche Farbe eine neue Sorte ausmacht, werden allein in der Genbank der CIAT
(Centro Internacional de Agricultura Tropical) 260 Proben gelber Bohnen aufbewahrt, wovon 6
Einträge genetisch mit der patentierten „Enola"- Bohne im wesentlichen identisch sind (Rural

Advancement Foundation International 2001). Dennoch wird nach dem Wortlaut des Gesetzes eine
seit Jahrhunderten genützte Sorte als „neu“ gewertet, wenn sie aus einem fremden Land kommt
und dort weder patentiert noch schriftlich publiziert wurde! Handelt es sich hier nun um einen
groben Fehler mexikanischer Bauern: Bohnen anzubauen, anstatt über sie zu publizieren oder
besteht vielmehr eine Rechtslücke im globalen Kontext, durch die wertvolles traditionelles Wissen,
das fast immer ungeschrieben ist, gegenüber Biopiraten und Patentinhabern ungeschützt bleibt?
Es wäre zu leicht, das Enola- Patent als kuriosen Auswuchs US- amerikanischen Rechts abzutun.
Nicht nur wurde dadurch den mexikanischen Bauern ein volkswirtschaftlich bedeutender Schaden
zugefügt (mexikanische Importe gingen im relevanten Sektor bis zu 90% zurück), der Fall steht
keineswegs einzigartig dar. Allein die Organisation Rural Advancement Foundation International
(RAFI) hat in ihrem Report Plant breeders' Wrongs 147 mutmaßliche Fälle institutionell betriebener
Biopiraterie beschrieben.
Der Gedanke, exklusiven Zugang zu Pflanzensorten und generell biotechnologischen Erfindungen
durch Patentrechte zu gewähren, ist in den Industrienationen, vor allem in den Vereinigten Staaten,
vorherrschend. Es war die bahnbrechende Entscheidung des US Supreme Courts, die 1972 die
Patentfähigkeit eines genetisch manipulierten Mikroorganismenstammes - und somit eines
Lebewesens - ausgesprochen hatte. Seitdem gibt es Patente an Säugetieren (z.B. die berühmte

Harvard Oncomouse) und an einem menschlichen Zellmuster (US Patent Nr. 5,397,696; das
Zellmuster stammt von einem indigenen Mann aus dem Hagahai Stamm in Papua Neu Guinea).
241

Proctors Patentschutz erfasst alle trockenen Bohnen, dessen Farbe sich auf der Skala nach dem Munsell
Book of Colours zwischen 7.5Y 8.5/4 bis 7.5Y 8.5/6 befinden, im „natürlichen Licht“ betrachtet.
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Aber nicht nur Patente an Lebensformen, sondern das gesamte Patentwesen als solches ist eine
Erfindung industriell- kapitalistisch strukturierter Gesellschaften. Im europäischen Aktionsraum
beruht es auf seit alters her bekannten Rechtsinstituten (so wurde z.B. in Österreich das erste
damals sog. Erfindungsprivilegium 1709 erteilt). Diese Tradition wurde von den Entdeckerstaaten
auch in ihren Kolonien weitergeführt. Das Patentrecht sollte Ansporn für Innovationen und damit
der Ankurbelung der Wirtschaft dienen. Darüber hinaus darf jedoch seine politische Bedeutung
nicht übersehen werden. Im Zeitalter des Imperialismus war etwa das Patentrecht ein wichtiges
Instrument der Erobererstaaten, um ihre wirtschaftliche Dominanz in den eroberten Gebieten zu
festigen. Zum Beispiel wurde nur einige Monate nach der Unterdrückung des 1957 Aufstandes in
britisch Indien das Indian Patent Act 1859 verabschiedet, wodurch mit einem Schlag der gesamte
indische Markt für britische Exporte reserviert wurde (Patel 1996:310). Ähnliche Rechtsvorschriften
wurden durch andere imperiale Staaten geschaffen, von Frankreich, Belgien, die Niederlanden,
Portugal, Spanien, Italien, Deutschland und durch die Vereinigten Staaten in ihrem lateinamerikanischem Einflussgebiet. Nach Erlangung ihrer Unabhängigkeit erfolgte in zahlreichen
Staaten der Dritten Welt - mit Indien (1970) und Brasilien (1971) als Vorreiter - eine Revision des
kolonial geerbten und als Instrument der Unterdrückung empfundenen Patentsystems.
Jedoch spätestens in den 1980-er Jahren wurde der Druck in den Industrieländern seitens
transnational interessierter Unternehmen größer, ein weltweites System geistige Eigentumsschutzes
zu schaffen. Als geeignetes Forum erwies sich die Welthandelsorganisation (WTO), wo es
schließlich gelang, widerstrebende Entwicklungsländer - nicht zuletzt durch Zugeständnisse in
anderen Bereichen des internationalen Handelssystems - dazu zu bringen, sich völkerrechtlich zu
einem Mindeststandard an geistigem Rechtsschutz zu verpflichten (Goebel 2001:139). Festgelegt
wurden diese Verpflichtungen im Übereinkommen über handelsbezogene Aspekte der Rechte
geistigen Eigentums (kurz: TRIPS- Übereinkommen). Grundsätzlich müssen die Vertragsstaaten auf
allen Gebieten der Technik Patente gewähren. Pflanzen und Tiere können grundsätzlich
ausgenommen werden, jedoch muss für Pflanzen, wenn kein Patentschutz, dann ein Rechtsschutz

sui generis oder die Kombination beider Systeme gewährt werden (Art. 27 Abs 3 lit b TRIPS).242

1.2 Zur Reichweite exklusiver Rechte an Pflanzen
Nicht nur eine neue Pflanzensorte kann Gegenstand eines exklusiven Rechts, wie etwa eines
Patentes werden, vielmehr auch jene Technologien, die zur genetischen Manipulation von
242

Ein alternatives System zum Patentschutz für Pflanzen stellt das sog. Sortenschutzrecht dar.
Sortenschutzrechte geben dem Züchter oder Entdecker einer Pflanzensorte das Recht an der wirtschaftlichen
Verwertung des Saatguts. Anders als bei Patentrechten kann hier jedoch durch nationale Gesetzgebung eine
sog. Nachbauregelung oder ein Landwirteprivileg eingeräumt werden, die Landwirten erlaubt, einen Teil ihrer
Ernte zur Wiederaussaat einzubehalten. Auch wird die Innovation am Saatgut nicht eingeschränkt: besteht ein
Sortenschutzrecht an einem bestimmten Saatgut, darf dieses trotzdem zur weiteren Züchtung verwendet
werden (sog. Weiterzüchtungsvorbehalt oder Züchterprivileg). Zahlreiche Staaten haben Sortenschutzrechte
eingeführt und sie völkerrechtlich durch das Internationale Übereinkommen zum Schutz von
Pflanzenzüchtungen vom 2. Dezember 1961 in der revidierten Fassung von 1991 geregelt.
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Organismen führen. Gentechnologie wird jedoch nicht nur eingesetzt, um etwa Verbesserungen an
einer Pflanze zu erreichen, sondern auch dazu, noch weitere Exklusivität an Sorten und
Eigenschaften der Pflanzen zu erlangen, sollte einem Konzern der für ihn bereits großzügig
ausgestaltete Rechtsschutz nicht genügen. So zielen neuere Forschungen etwa darauf ab, Pflanzen
gentechnisch zu verändern, damit das Auftreten bestimmter Eigenschaften, etwa durch eine
bestimmte Chemikalie, extern reguliert werden kann (sog. genetic use restriction technologies,
GURTs). Eine spezielle Anwendungsmöglichkeit dieser Technologien besteht darin, Pflanzen so zu
modifizieren, indem sie in der ersten Generation zwar keim- und lebensfähig bleiben, aber sterile
Samen hervorbringen (sog. v-GURT). Kauft ein Bauer beispielsweise Mais, der durch diese
Technologie behandelt wurde, kann er ihn aussäen, ernten, verkaufen und konsumieren. Was er
nicht machen kann, ist die 12.000 Jahre lange Tradition Agrarwirtschaft weiterführen, nämlich eine
kleinere Menge Samen als Saatgut zurückbehalten, diese aussäen, kultivieren, bzw. der Pflanze die
Möglichkeit geben, sich der ständig ändernden biologischen Umgebung anzupassen.
Für v-GURTechnologien wurden bereits in allen bedeutenden Industriestaaten Patente erteilt, insg.
in über zwanzig Ländern. Auf die Patenterteilungen folgten weltweite Proteste, wobei die
Technologien unter der Bezeichnung Terminator Technologies Eingang in die öffentliche Diskussion
gefunden haben. Befürworter der v-GURTechnologien, in erster Linie transnational tätige
Agrarkonzerne und Dachverbände, die an monopolartigen Anbieterstellungen am globalen
Saatgutmarkt interessiert sind, versuchen auf die Proteststimmen zu reagieren, indem sie
behauptete Vorteile ihrer Erfindungen präsentieren.

1.3 Traditionelles Wissen bleibt ungeschützt
Rechte geistigen Eigentums, die exklusiven Zugang zu neuen Pflanzensorten gewähren, wie
Patente, werden global immer stärker vertreten. Spätestens seit der Uruguay Round 1995 kann sich
ein Staat kaum mehr leisten, der internationalen Patentrechtsentwicklung nicht zu folgen. Kein
Staat kann das Patentwesen ignorieren und sei es auch aus zwingend empfundenen Gründen, wie
öffentliche Sicherheit oder anderen sozio-ökonomischen Aspekten. Vor allem: Der geistige
Eigentumsschutz kann auch dann nicht außer Acht gelassen werden, wenn er mit anderen globalen
Zielsetzungen kollidiert, wie etwa Ernährungssicherheit oder Schutz der biologischen Artenvielfalt.
Dieser verstärkte Rechtsschutz für individuelle Innovationen kann – wie aus dem Beispiel des
Enola- Bohnen- Falles hervorgeht – sehr leicht zu Lasten von kollektivem, meist alt tradiertem und
ungeschriebenem Wissen gehen. Die gängigen Voraussetzungen für einen Patentschutz – v.a.
Neuheit und erfinderische Tätigkeit – können von traditionellen Kenntnissen und Fähigkeiten oft
schon per definitionem nicht erfüllt werden. Diese sind selten neu, vielmehr durch Jahrhunderte,
manchmal durch Jahrtausende entstanden und keinem individuellen Erfinder oder Erfindergruppe,
vielmehr einer Volksgruppe, also einem Kollektiv zuzuschreiben. Somit ist das gegenwärtige System
unbalanciert: Während für (individuelle) Innovationen weitgehend Rechte geistigen Eigentums
eingeräumt werden können, gibt es kaum rechtlichen Schutz für (kollektives) traditionelles Wissen.
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Ohne rechtlichen Schutz besteht die Gefahr, dass einheimisches Wissen von neugierigen Forschern
und „Erfindern“ entwendet wird oder einfach verschwindet. Dabei hat es nicht nur seinen
intrinsischen, kulturellen Wert, sondern kann zur Lösung globaler Probleme beitragen, wie
umfassende medizinische und ernährungstechnische Versorgung, Erhaltung der Artenvielfalt,
Umweltschutz u.ä. (siehe unten).

2. Entwicklungspolitische Bedenken gegenüber Patenten auf Leben
Wird die Verbreitung monopolartig besessener Pflanzensorten und Anwendung der beschriebenen
Technologien kommerzielle Realität, ist potentiell mit weltweit schädlichen Folgen vor allem für die
traditionelle Landwirtschaft und damit für die weltweite Ernährungssicherheit, für die Artenvielfalt
und genetischer Gesundheit zu rechnen. (Zu den verschiedenen möglichen Auswirkungen vgl.
Swanson/Goeschl 2000: 56-84; FAO CGRFA 2002.)

2.1 Entstehung neuer Abhängigkeiten gegenüber internationalen Saatgutkonzernen. Gefahr für die
weltweite Lebensmittelversorgung
Die Kontrolle über Pflanzen kann zur Kontrolle der Nahrungsmittelversorgung, bzw. zur
Bereicherung weniger Saatgutkonzerne auf Kosten bislang traditionell arbeitenden Landwirten, vor
allem in den Entwicklungsländern, führen. Betrachten wir etwa die oben erwähnten vGURTechnologien: Auf den ersten Blick könnte man zwar behaupten, kein Landwirt in keinem Land
kann gezwungen werden, derart manipuliertes Saatgut zu erwerben. Es bestünde für ihn also keine
unmittelbare Gefährdung, es sei denn, er selbst entscheidet sich für den Kauf. Diese Argumentation
lässt jedoch mögliche indirekten Folge außer Acht. Zu berücksichtigen ist, dass eine derart
aufwendige genetische Technologie auf eine bestimmte Samensorte anzuwenden wirtschaftlich nur
dann Sinn macht, wenn die Samen eine neue, nützliche Eigenschaft aufweisen. Führen also
Saatgutkonzerne die v-GURT ein, bleiben Landwirte, bzw. Regionen, die weiterhin traditionelle
Samen kaufen, von den Innovationen der Agrarforschung ausgeschlossen und als Folge dessen im
Wettbewerb benachteiligt. Damit könnte traditionelles Saatgut sogar kommerziell obsolet werden.
Landwirte, die sich entscheiden, GURT- Saatgut zu kaufen, geraten aber in eine immerwährende
Abhängigkeit von den Anbietern (in eine Art bioserfdom). Es kann eine immer größere Nachfrage
an Saatgut entstehen, der nur bei den gleichen monopolartigen Anbietern nachgekommen werden
kann. Des Weiteren könnte sich Forschung und Entwicklung weitgehend vom öffentlichen Sektor in
die Privatsphäre verlagern und sich dort auf gut vermarktbare, homogenisierte Sorten beschränken.
Bereits derzeit besitzen lediglich 13 Konzerne 80% der Patente für genetisch modifizierte
Lebensmittel. Der eigentliche Handel mit Saatgut liegt in den Händen einiger weniger grain-

merchants (Ziegler 2002:57-58). Kleinbauern und lokale landwirtschaftliche Genossenschaften in
Entwicklungsländern werden zunehmend in den Wettbewerb mit den life science industries und mit
hoch subventionierten Großbauern gedrängt, was höchst ungleiche Bedingungen darstellt (van
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Dillen/Leen 2000). Auf den Punkt gebracht heißt all dies nichts anderes, als dass die Macht über
Biotechnologien direkt mit der Macht über die Lebensmittelkette verbunden ist. Die Unterstellung
der Kontrolle über Pflanzen den Gesetzen von Angebot und Nachfrage (was die liberale
Patentpolitik letztendlich bewirkt) führt damit zur Gefährdung der globalen Ernährungssicherheit.

2.2 Gefährdung der weltweiten medizinischen Versorgung
Nach dem heutigen Stand benützen vier von fünf Menschen auf der Erde traditionelle Medizin mit
ihren Heilpflanzen und tierischen Produkten, und zwar nicht immer nur aus Tradition, sondern weil
das teuere, westliche System ihnen nicht zur Verfügung steht (Hobohm 2000:168). Nun ist aber
genau diese moderne Pharmazie auch zu einem entscheidenden Teil auf pflanzliche Ressourcen
angewiesen, die weitgehend durch die Erforschung von traditionellen Heilmethoden und
Volkswissen entdeckt werden (Balick 1997:30). Werden nun auf irgendeiner Stufe der Innovation
Patente auf ganze Pflanzen, auf Wirkstoffe oder auf Heiltechniken beansprucht, können die Träger
des ursprünglichen Wissens nicht nur (finanziell) unentschädigt bleiben, im Extremfall kann ihnen
die Anwendung ihrer eigenen Heilpraktiken untersagt werden.

2.3 Gefährdung internationaler Bemühungen zum Schutz der biologischen Vielfalt
Die Stärkung globaler Rechte an geistigem Eigentum, zusammen mit der Entwicklung neuer
biotechnologischer Methoden, die schnelle und effiziente Verwendung genetischer Ressourcen
ermöglichen, dienen wirtschaftlich erfolgsversprechenden Innovationen und fördern die Nachfrage
nach genetischem Material. Gleichzeitig erleben wir eine Zeit, in der die biologische Vielfalt in einem
nie zuvor erfahrenem Ausmaß schrumpft. Allein in den USA existieren beispielsweise über 90%
ehemaliger Gemüsesorten nicht mehr. Als primären Grund dafür gibt die FAO die Verbreitung
moderner, kommerziell ausgerichteter Landwirtschaft an (FAO 1996:13). Global scheint man somit
in einen Teufelskreis zu geraten: Durch rechtliche Förderung moderner Pflanzeninnovationen
entsteht eine Landwirtschaft, die auf die effiziente und einseitige Produktion gerichtet ist und sich
daher nachteilig auf die biologische Vielfalt auswirkt, dennoch die Nachfrage an genetischem
Material für Forschung und Entwicklung erhöht.
Um katastrophalen globalen Verlusten entgegenwirken zu können, wurde auf der UNO Konferenz
über Umwelt und Entwicklung im Jahre 1992 in Rio de Janeiro die Frage des Biodiversitätsverlustes
vorrangig adressiert. Als Ergebnis entstand das Übereinkommen über die biologische Vielfalt, Rio de
Janeiro, 1992, das sich die Erhaltung der biologischen Vielfalt, die nachteilige Nutzung natürlicher
Ressourcen und die angemessene Verteilung derselben samt Vorteilsausgleich zum Ziel setzte.
Anerkannt wurde der Zusammenhang zwischen biologischer und kultureller Vielfalt, in diesem Sinne
auch die Rolle indigener und lokaler Gemeinschaften bei der Erhaltung der natürlichen Artenvielfalt
(Art. 8 lit j des Übereinkommens). Die entscheidende Frage bleibt jedoch: Behalten die noblen
Zielsetzungen des Übereinkommens über die biologische Vielfalt auch in jenen Fällen Vorrang, in
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denen sie mit den Vorschriften des TRIPS in Konflikt geraten (vgl. Kothari/Anuradha 1999:212213)? Bislang bleibt weiterhin offen, wie die Verpflichtung der Staaten, für Pflanzen einen Patentoder Rechtsschutz sui generis zu gewähren und gleichzeitig ihre Umweltressourcen im Sinne einer
Erhaltung der Artenvielfalt zu verwalten, in Einklang gebracht werden können. Damit bleibt auch
die Gefahr unzureichenden Umweltschutzes, wenn es um exklusive Rechte internationaler
Unternehmungen geht, nach wie vor bestehen.

2.3.1 Erhaltung der biologischen Vielfalt mit Hilfe traditionellen Wissens
Traditionellem, speziell indigenem Wissen wurde lange Zeit hindurch - gewissermaßen als Erbe
eurozentrischen Kolonialdenkens - eine lediglich lokale Bedeutung zugesprochen. Daher wurde
nicht angenommen, dass indigene Völker durch ihr traditionelles Wissen zur Erhaltung der Vielfalt
und genetischer Fitness der Arten, bzw. zur Lösung globaler Umweltprobleme beitragen könnten.
Selbst wenn Einheimische durch Jahrtausende alten Umgang mit Pflanzen erwähnenswertes
botanisches Wissen angesammelt haben sollten, dachte man, wären indigene Populationen gering
und das Anwendungsfeld ihrer Tradition entsprechend zu klein, um es heute auf global relevante
Ökosysteme anwenden zu können.
In dieser Hinsicht ist das Lebenswerk des vor kurzem verstorbenen britischen Ethnobotanikers,
Darrell A. Posey, von paradigmatischer Bedeutung. Im Laufe seiner Forschungen mit den Kayapó
Indianern im brasilianischen Amazonasgebiet wurden folgende Punkte klar (Posey 2002):
1. Eingeborene, amerindianische Populationen waren zahlenmäßig weitaus größer, als man
ursprünglich vermutete. Schon vor dem eigentlichem physischen Kontakt mit europäischen
Eroberern kamen zahlreiche Indianer durch die neu eingeschleppten europäischen
Krankheiten ums Leben, d.h. die Konquistadoren haben eine bereits dezimierte Population
vorgefunden. Krankheitserreger erreichten ferner liegende Gebiete schneller, als die
Europäer - sie wurden getragen durch Vogelfedern, Handelswaren oder geflüchteten
indianischen Sklaven.
2. Nicht nur die Anzahl der Urbevölkerung, sondern auch die Fläche des landwirtschaftlich
bearbeiteten Bodens war wesentlich größer, als man ursprünglich entdeckte. Die Kayapó
Bodenkultur basiert weitgehend auf der Modifikation bestehender natürlicher Ökosysteme.
In diesem Sinne werden in der Savanne Waldinseln (apêtê) angelegt, künstliche,
konzentrierte Kreise aus einer Vielfalt von Nutzpflanzen, die ein System positiver
Wechselwirkung bilden. Auch im Wald werden Nutzfelder angelegt, um nomadisch
Reisenden oder Kriegern monatelange Versorgung auf ihrem Weg zu gewähren.
Anbauzonen der Kayapós befinden sich oft an Lagerstätten oder entlang ihrer Pfade (pry

kôt). Ähnliche Kulturgärten gibt es in Waldlichtungen (bà-krêti), auf gut bewässerten
Berghängen (krãi kam puru). In geheimen Waldlichtungen bauen Schamane (wayanga)
medizinisch verwertbare Pflanzen an, etc. Für Außenstehende war es lange Zeit nicht klar,
dass es sich in diesen Fällen um künstlich angelegte Ökozonen handelte, weil sich diese
völlig harmonisch und unauffällig in die Natur eingliederten.
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3. In dieser Ausgestaltung ist das Kayapó System nicht nur einfache Landwirtschaft und
Botanik, sondern ein bemerkenswertes ethnoekologisches System, das Biodiversität
innerhalb

der natürlichen Umwelt schafft. Austausch von Pflanzensorten, sprich:

genetischem Material, findet nicht nur zwischen Natur und Landwirtschaft, sondern auch
zwischen den einzelnen künstlichen Ökozonen statt.
Wo also bislang natürliche Ökosysteme gesehen wurden, erblickt man nun kulturelle oder
anthropogene Ökosysteme. Wo bislang kleine, marginale Gruppen gesehen wurden, können nun
Völker gesehen werden, dessen Wissen breit genug ist, um sogar zur Lösung globaler
Umweltprobleme beitragen zu können.
Diese neue Betrachtungsweise geht über Poseys Studien der Kayapó Indianer hinaus. Ein
mittlerweile neues Teilgebiet der Ethnobotanik, welches man als „Ethnonaturschutz“ bezeichnen
könnte, versucht, einheimisches Wissen von Naturschutz und Artenvielfalt in die Bewirtschaftung
natürlicher Gebiete einzubeziehen (Balick/Cox 1997:219). Indigenes Wissen kann auch in der
Pharmazie und Medizin der Zukunft eine bedeutende Rolle spielen. Ein substantieller Teil moderner
pharmazeutischer Industrie wurzelt in ethnobotanischem Wissen und auch heute steht Forschern
einheimisches medizinisches Wissen frei zur Verfügung, aus dem zahlreiche Ideen für Innovationen
gewonnen werden können. Gebiete, in denen traditionelles Wissen weiterlebt sind gleichzeitig
Gebiete, wo natürliche Ressourcen (aus denen etwa pharmazeutische Rohstoffe gewonnen werden
können) in großer Vielfalt vorkommen, wie z.B. der afrikanische Kontinent (Kongolo 2001:349-361).
Die kulturelle Vielfalt im Sinne von reicher Tradition überlieferten Wissens über Artenvielfalt,
Botanik und Anwendungsbereiche von Pflanzen und die biologische Vielfalt in einem Gebiet
scheinen eine untrennbare, organische Einheit zu bilden (Gibson 2003).

3. Schutz traditionellen Wissens zur Erhaltung der kulturellen und biologischen Vielfalt
Aufgrund der bislang ausgeführten Überlegungen kann man festhalten: Nach der gegenwärtigen
Rechtsaufassung können für (individuelle) Innovationen weitgehend Rechte geistigen Eigentums
eingeräumt werden, während für (kollektives) traditionelles Wissensgut kaum rechtlicher Schutz
besteht. Dieses Ungleichgewicht kann verheerende Folgen für die traditionelle Landwirtschaft und
damit für die globale Lebensmittelsmittelversorgung, für das weltweite Gesundheitswesen und
schließlich für die Erhaltung der kulturellen und biologischen Vielfalt haben.
Will man nun die Regelungslücke schließen und tatsächlich ein System zum rechtlichen Schutz von
traditionellem, indigenem Wissen schaffen, tauchen zahlreiche Fragen auf. Vor allem: Will man ein
Recht schaffen, muss dieses jemanden zukommen, entweder einer natürlichen oder einer
juristischen Person (wie etwa einer Gesellschaft, die als Träger von Rechten anerkannt wird).
Gruppen, die Träger traditionellen Wissens sind, wie etwa indigene Volksgruppen, müsste man
abgrenzen können, um ihnen entsprechende Rechtspersönlichkeit einzuräumen. Die Vertreter
indigener Gruppen müssten identifizierbar sein und möglichst sollten nicht patriarchalische weiße
Autoritäten für ihre Interessen sprechen.
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Die Ausgestaltung der Rechte an traditionellem Wissen ist in verschiedenen Formen denkbar, wobei
die jeweiligen Vor- und Nachteile jedes in Frage kommenden Systems sorgfältig abgewogen werden
sollen:
1. Es ist theoretisch denkbar, eine von den bereits existierenden Rechten geistigen Eigentums
für Träger traditionellen Wissens einzuräumen. Fraglich ist nur, ob es der Natur solchen
Wissens entspricht, es in eine Kategorie des existierenden Rechtssystems hineinzupressen.
Urheberrechte, z.B., schützen den Autor eines geistigen Werkes nur dann, wenn das Werk
bereits in einer äußerlich wahrnehmbaren Form dokumentiert ist, während traditionelles
Wissen in den meisten Fällen ungeschrieben ist. Patentrechte schützen den Erfinder nur
dann, wenn sein (nicht billiger) Patentantrag positiv entschieden wurde. Nun ist das
Szenario nur allzu schwer vorzustellen, wie der alte Schamane aus dem Urwald zum
Patentamt pilgert, um die neu entdeckten Wirkungen seiner halluzinogenen Heilpflanze
patentieren zu lassen. Existierende geistige Eigentumsrechte könnten nur einzelne
Elemente des traditionellen Wissens schützen, wie z.B. die Anwendung einer einzigen
Pflanze als Medikament für bestimmte Beschwerden. Traditionelles Wissen lässt sich jedoch
schwer in seine einzelnen Elemente aufteilen, die eurozentrischen Kategorisierungen
entsprechen. Wird etwa ein traditionelles Heilverfahren durchgeführt, vermischen sich
Kenntnisse der Medizin und Pharmazie (wie etwa das Wissen, welche Heilpflanze in welcher
Zubereitung angewendet werden soll) mit der Religion (Gebete für die Genesung,
Inhalieren heiliger Räucherwerke) und der Kunst (Vorführung von Tänzen oder Ritualen),
(WIPO/GRTKF/IC/3/8). Eine derartige Aufsplitterung holistischer Denktraditionen würde
gerade zur Vernichtung dessen führen, was man schützen will!
2. Ungeachtet dieser Kritikpunkte, kann in einzelnen Fällen auch innerhalb bestehender
Rechtsinstitute ein Weg gefunden werden, um traditionelles Wissen zu schützen. Ein
Beispiel dafür stellt eine Entscheidung des australischen Federal Court dar, in der
festgestellt wurde, dass ein individueller Aboriginenkünstler als Art Treuhänder (fiduciary)
das Wissen seines Volkes waltet (John Bulun Bulun & Anor v R & T Textiles Pty Ltd, [1998]

Australian Indigenous Law Reporter 39; (1998) 3 AILR 547).
3. Es bestehen bereits Bemühungen, für traditionelles Wissen eine eigene Kategorie des
geistigen Eigentumsrechts einzurichten, die der Charakteristika solchen Wissensgutes
entspricht, etwa im Rahmen der World Intellectual Property Organisation. (Siehe z.B. die
WIPO-

Dokumente

WIPO/GRTKF/IC/1/3,

WIPO/GRTKF/IC/4/7,

WIPO/GRTKF/IC/4/8,

WIPO/GRTKF/IC/3/8.) Es steht jedoch ein langer Weg vor uns, die optimale Ausgestaltung
dafür zu erarbeiten. Sie müssen sowohl nationale Erfahrungen in der Gesetzgebung als
auch zielgerichtete rechtsanthropologische Studien Eingang in das System finden.
Eines steht fest: Mit dem verschwinden - wie Posey einmal sagte - jeder einzelnen indigenen
Gruppe gehen Jahrhunderte an menschlicher Erfahrung und Anpassung verloren. Untrennbar mit
dem Schwund an kultureller Vielfalt ist der Schwund an biologischer Artenvielfalt zu beobachten.
Mit jedem, auf monotone Landwirtschaft gerichteten Patent, Sortenschutzrecht oder gar restriktiver
Technologie wird diese beunruhigende Entwicklung beschleunigt. Die Verantwortung liegt in
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unseren Händen, ein globales Schutzsystem zu entwickeln, in dem moderne biotechnologische
Innovationen und Jahrhunderte langes traditionelles Wissen eine gleichwertige Chance auf Geltung
erhalten.
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Appendix B
Viktória Gy. Duda:
Schutzmechanismen für geistiges Eigentum in Bereich des soft law – Auf
dem Weg zur globalen Wissensumverteilung243
Abstract
Neben den Informationstechnologien ist die Bioindustrie (life science industries) der Industriezweig,
dessen Wachstum im zunehmenden Maße auf das Markt- und Machtwert des Wissens baut. Das
vorliegende Papier geht von der These aus, dass das geltende Immaterialgüterrecht sensitiv auf
neue Bedürfnisse der wissensbasierten Wirtschaft reagiert und damit nicht nur zur Erhöhung der
Rechtssicherheit, sondern auch zur Entstehung potentieller Interessenskonflikte beisteuert.
Monopolartige Stellungen im Wissensbereich können die öffentliche, etwa universitäre Forschung
beeinflussen und den notwendigen Wissensfluss gar hemmen. Immer weiter reichende und
widersprüchige Patente können die in den Schlüsselbereichen der weltweiten Lebensmittel- und
medizinischer Versorgung zu Versorgungskrisen führen. Durch in allzu strenges rechtliches
Schutzsystem können manche Arten von Wissen gegenüber anderen benachteiligt werden - so
bleibt etwa traditionelles Wissen, oft durch Jahrhunderte langer oraler Tradition eines Volkes
entstanden, gegenüber modernen individuellen Innovationen weitgehend ungeschützt. Aus diesen
Gründen sollen nicht nur die geltenden Rechtsvorschriften kritisch geprüft werden, sondern soll
auch nach alternativen rechtlichen Gestaltungsmöglichkeiten gesucht werden. Es kommen semijuristische, bzw. auf freiwillige Unterwerfung basierende Instrumente in Frage (soft law in weitem
Sinne des Wortes): Von der Berücksichtigung völkerrechtlicher Prinzipien im privaten Bereich, bis
zu sozial verantwortlichen Unternehmensstrategien können derartige Handlungsentscheidungen
Teil eines sozialen Umdenkprozesses werden, die schließlich zu einem Paradigmenwechsel, einem
globalen Wissensumverteilung führen können.
*
Biotechnolgy is one of the fields where knowledge is increasingly becoming an
economically crucial asset. Legal regimes globally respond to new demands of the industry
by strengthening existing intellectual property rights. This might not only lead us towards
higher standards of legal security, but also creates potential conflics of interest. Tensions
arise between publicly and privately funded research (universities vs. the industry),
developing and industrialised countries, person-specific and traditional knowledge.
Individual contractors and companies have the possibility to follow guidelines provided by
international public law and business ethics and thereby remedy some of the mentioned
problems. In other words: Solutions to knowledge related legal problems can not only be
found within the strict limits of intellectual property law itself, but in certain fields of soft law
if accompanied by social learning.

1. Einleitung
Wir sind Zeugen einer Zeit, zu der Wissen als eine zentrale Ressource und
Kapitalform, ja als Eckpfeiler der modernen kapitalistischen Gesellschaftsstruktur
schlechthin gilt. In diesem Sinne wird vermehrt von einer Wissensgesellschaft
gesprochen (vgl. z.B. Gorz, 2001, S. 5-6; Hönigsberger, 2001, S. 1-4). Zur Zeit
243

Duda, V. G. (2004b). Schutzmechanismen für geistiges Eigentum in Bereich des soft law – Auf dem Weg
zur globalen Wissensumverteilung In: FH St. Pölten (Hrsg.), Machtwert des Wissens – Wirtschaft und
Forschung, 85-96, Böhlau Verlag, Köln, Weimar.
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können als die wohl bedeutendsten Wissensgebiete die Informationstechnologie
und die Bioindustrie (life science industries) gewertet werden, die sich nicht nur am
schnellsten entwickeln, sondern auch eine zunehmende Monopolisierungstendenz
aufweisen. Aus einer Studie des United Nations Development Programme (UNDP,
1999, S. 67) wird etwa deutlich, dass die zehn wichtigsten Unternehmen der life
science industries bereits hochgradig die einschlägigen Sektoren kontrollieren.
Zur Entstehung eines Systems, in dem Wissen als Wirtschaftsgut überhaupt eine
Rolle spielen kann, waren die entsprechenden rechtlichen Rahmenbedingungen
unerlässlich. Der Gedanke, Wissen oder allgemeiner ausgedrückt, einer geistigen
Leistung eine dem Eigentum ähnliche Stellung einzuräumen, um damit
wirtschaftlich bedeutende Innovationen anzukurbeln und den erbrachten Aufwand
zu entlohnen, liegt dem modernen Immaterialgüterrecht zugrunde. Das Regime ist
heute weitgehend internationalisiert und reagiert sensitiv auf die neuen
Bedürfnisse der wissensbasierten Wirtschaft. Das Ergebnis: Erweiterung der
Schutzbereiche, Einführung neuer Rechtsinstitute und die Standardisierung der
Voraussetzungen für den Rechtsschutz (vgl. Dutfield, 2003, S. 19). Die Bedeutung
des geistigen Eigentumsschutzes nimmt zu, was aber nicht immer zu einer
erhöhten Rechtssicherheit, sondern auch zur Entstehung hartnäckiger
Kontroversen führen kann. Sie werden beispielsweise in den verschiedenen
Bereichen der Biotechnologie beobachtet:
- Derzeit sind mindestens 147 mutmaßliche Fälle institutionell betriebener
Biopiraterie bekannt, in denen biologische Ressourcen und das Wissen um
ihre Nutzung von Unternehmen angeeignet und durch Patentierung in ein
eigenes absolutes Recht umgewandelt wird, ohne die ursprünglichen Träger
der Tradition um Erlaubnis zu fragen, bzw. zu entschädigen (vgl. Forum
Umwelt und Entwicklung et al., 2001, S. 6). Einen derartigen Fall stellte die
Patentierung des Basmati Reises durch U.S. Patent Nr. 5663484 dar, wobei
unter demselben Namen der bekannte aromatische Reis in Nordindien und
Pakistan bereits Jahrhunderte lang angebaut wurde.
- Besonders umstritten sind Patente und andere exklusive Rechte auf
Lebensformen, die etwa seit 1980 eine wachsende Bedeutung erfahren.
Damals hatte das U.S. Supreme Court in seiner Entscheidung Diamond vs.
Chakrabarty die Patentierbarkeit eines genetisch manipulierten
Mikroorganismenstammes – somit die eines Lebewesens – ausgesprochen.
Seitdem gibt es Patente an Säugetieren244 und an einem menschlichen
Zellmuster245.
- Patente auf gentechnologische Verfahren sind aus mehreren – moralischen,
wirtschaftlichen und ökologischen – Aspekten her gesehen bedenklich. Die
sog. genetic use restriction technologies (GURTs) zielen etwa darauf ab,
Pflanzen gentechnisch so zu verändern, dass das Aufscheinen bestimmter
Eigenschaften extern, etwa durch eine bestimmte Chemikalie, reguliert
werden kann. Eine spezielle Anwendungsmöglichkeit dieser Technologien
besteht darin, Pflanzen zu erzeugen, die in der ersten Generation zwar
244

Vgl. die sog. "Harvard Oncomouse", eine Mausart, der für Untersuchungszwecke ein Krebs
verursachendes Gen implantiert wurde und erstmals 1988 in den USA Patentschutz erhielt.
245
Vgl. US Patent Nr. 5397696. Das Zellmuster stammt von einem indigenen Mann aus dem Hagahai Stamm
in Papua Neu Guinea.
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keim- und lebensfähig sind, darüber hinaus aber sterile Samen
hervorbringen (sog. v-GURT). Kauft ein Bauer beispielsweise Mais, der in
dieser Art modifiziert wurde, kann er ihn aussäen, ernten, verkaufen und
konsumieren, er jedoch kein Saatgut für die nächste Aussaat
zurückbehalten. Wird die Anwendung dieser Technologien kommerzielle
Realität, wird potentiell mit weltweit schädlichen Folgen vor allem für die
traditionelle Landwirtschaft, für die Artenvielfalt und genetische Gesundheit
gerechnet. (Zu den verschiedenen möglichen Auswirkungen vgl.
Swanson/Goeschl 2000, S. 56-84; FAO CGRFA 2002, S. 18-52).
2. Interessenskonflikte im Wissensbereich
Unsere Beispiele indizieren, dass die Handhabung von Wissen im
ausschließlichen Rahmen geltender Immaterialgüterrechte zu immanenten
Interessenskonflikten führen kann. Bei manchen dieser Probleme wird es möglich
sein, innerhalb des Systems geistigen Eigentumsschutzes Abhilfe zu schaffen,
doch bei anderen scheint es geboten, entweder neue Rechtsinstitute zu schaffen
oder andere Wege zu suchen. Auf einige der typischen Interessenskonflikte soll in
Folge eingegangen werden.
2.1 Industrie vs. Wissenschaft (scientific community)
Obwohl Immaterialgüterrechte das Ziel verfolgen, kreative Tätigkeiten und
Innovationen zu fördern, tragen sie gleichzeitig zur Monopolbildung im
Wissensbereich bei, was zu Spannungen zwischen der Industrie und der
akademischen Forschung führen kann. Eine Studie der britischen Royal Society
(2003) zeigt, dass Patente zwar selten die Publikation wissenschaftlicher
Erkenntnisse verzögern, doch sie schaffen eine Atmosphäre der Geheimhaltung
und verhindern den freien Ideenfluss, einen der Grundpfeiler wissenschaftlicher
Entwicklung. Patente können auf den Wettbewerb hemmend wirken, denn es wird
nicht im Interesse der Erfinder sein, ihre Erkenntnisse der Öffentlichkeit zugänglich
zu machen und sie somit einem möglichen Patentschutz zu entziehen.
Forschungen Dritter auf dem Gebiet können damit zweckfrei werden oder die
gleiche Forschung unnötig mehrfach durchgeführt werden. Sobald Patente zu weit
gefasst werden, schränken sie die weitere Forschung ein, denn sie gewähren
Rechtsschutz für ein über die Erfindung hinausgehendes Gebiet. Diesem Problem
kann bereits dadurch entgegengewirkt werden, wenn die Kompetenz der
Patentprüfer sichergestellt und darauf geachtet wird, dass Patentbehörden Anträge
auf rechtlich und wissenschaftlich hohem Niveau bearbeiten und Patente nicht als
eine Art Steuereinnahme ansehen werden (vgl. The Royal Society, 2003, S. 7-15).
Eine wachsende Anzahl von Universitäten, vor allem in den USA und
Großbritannien, greift auf die rechtliche Möglichkeit des geistigen
Eigentumsschutzes zurück. Die oben zitierte Studie zeigt, dass Kontakte zwischen
der akademischen Welt und der Industrie immer enger werden, sog. Technology
Transfer organisations werden zunehmend eingerichtet, doch es bleibt strittig, ob
dadurch weder der Technologieaustausch noch die Nettoeinnahmen bedeutend
vermehrt werden konnten. Vorgeschlagen wird die Finanzierung der akademischen
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Forschung aufgrund unabhängiger Qualitätskontrolle und nicht aufgrund des
Potentials, Immaterialgüterrechte zu erwerben (vgl. The Royal Society, 2003, S. 411).
Im Allgemeinen kann man feststellen, dass die Verlagerung von Forschung und
Entwicklung vom öffentlichen Sektor in die Privatsphäre dazu beiträgt, dass
Vermarktbarkeit als primäres Kriterium für Finanzierungsentscheidungen
herangezogen wird, wobei der intrinsische wissenschaftliche Wert einer
potentiellen Entdeckung in den Hintergrund gerät.
2.2 Industriestaaten vs. Entwicklungsländer
Als Ergebnis der Uruguay Runden 1995 wurde ein Mindeststandard an geistigem
Eigentumsschutz ausgehandelt, der in allen Mitgliedsstaaten der WTO früher oder
später eingeführt werden soll. Bereits während den Verhandlungen war klar, dass
eine derartige Harmonisierung den Interessen der Industrienationen entspricht,
doch auf Widerstand der Entwicklungsländern stößt, die einen Werteverlust etwa in
Form von Lizenzzahlungen befürchten (vgl. Goebel, 2001, S. 31). Dieser
Interessenskonflikt ist trotz der weitgehend gelungenen Rechtsvereinheitlichung
bis heute nicht beseitigt und wird durch neuere Entwicklungen zum Teil erheblich
verschärft. Die wachsende Monopolisierung im bioindustriellen Bereich
kann
beispielsweise zur Kontrolle der weltweiten Nahrungsmittelversorgung, bzw. zur
Bereicherung weniger Saatgutkonzerne auf Kosten bislang traditionell arbeitender
Landwirte, führen. Betrachten wir etwa die oben erwähnten v-GURTechnologien:
Kaufen Landwirte in Entwicklungsländern durch GURT modifiziertes Saatgut,
bleiben sie Jahr für Jahr vom externen Angebot an Samen abhängig und geraten
somit in eine immerwährende Abhängigkeit von den Anbietern (in eine Art
bioserfdom). Es kann eine immer größere Nachfrage an Saatgut entstehen, der
nur bei den gleichen monopolartigen Anbietern nachgekommen werden kann.
Landwirte, die sich zunächst gegen den Ankauf des modifizierten Saatguts
entscheiden, bleiben von den Innovationen der modernen Agrarforschung
ausgeschlossen und sind als Folge dessen im Wettbewerb benachteiligt.
Traditionelles Saatgut könnte damit sogar kommerziell obsolet werden (vgl. Duda,
2004, S. 24-28).
2.3 Traditionelles Wissen
Der gegenwärtige, verstärkte Rechtsschutz für individuelle, geistige Güter kann
sehr leicht zu Lasten von kollektivem, traditionellem Wissen gehen. Die gängigen
Voraussetzungen etwa für einen Patentschutz – v.a. Neuheit und erfinderische
Tätigkeit – können oft schon per definitionem nicht erfüllt werden, wenn es um
traditionelle Kenntnisse und Fähigkeiten geht. Diese sind selten neu und meist
keinem individuellen Erfinder zuzuschreiben, vielmehr sind sie durch Jahrhunderte
oraler Tradition eines Volkes entstanden. Somit ist das gegenwärtige System
unbalanciert: Während für (individuelle) Innovationen weitgehend Rechte geistigen
Eigentums eingeräumt werden können, gibt es kaum rechtlichen Schutz für
(kollektives) traditionelles Wissen. Ohne rechtlichen Schutz besteht die Gefahr,
dass einheimisches Wissen von neugierigen Forschern und „Erfindern“ entwendet
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wird. Dabei hat es nicht nur einen kulturhistorischen Wert, sondern kann zur
Lösung globaler Probleme beitragen, wie die umfassende medizinische und
ernährungstechnische Versorgung, Erhaltung der Artenvielfalt und Schutz der
Umwelt.246
Gängige Immaterialgüterrechtssysteme scheinen insb. dort an die eigenen
Grenzen zu stoßen, wo es um Kulturen handelt, die nicht ohne weiteres kompatibel
mit unserem westlichen Rechtsverständnis sind. Derartige rechtsanthropologische
Konflikte finden sich oft im Bereich des traditionellen Wissens. Ein Beispiel aus der
Dokumentation der World Intellectual Property Organization (WIPO, 2002, S. 10)
kann der Veranschaulichung dienen: Ein pajé (das tupi-guarani Wort für
Schamane) aus dem Amazonas-Gebiet übt eine traditionelle Heiltätigkeit aus, im
Laufe dessen er Heilkräuter sammelt oder selbst anlegt, diese nach geheimen
Rezept zu einer Heiltinktur verarbeitet, welche er wiederum im Rahmen einer
tänzerischen und religiösen Heilzeremonie dem Kranken verabreicht. Möchte man
die geistige Leistung einer derartigen Tätigkeit mit den Instrumenten des
klassischen Immaterialgüterrechts schützen, ist dies sehr wohl möglich für die
einzelnen Elemente, aus denen die Tätigkeit des Schamanen besteht: Die
Pflanzensorten, die der Heiler verwendet lassen sich durch ein Sortenschutzrecht,
die Tinktur und ihre Anwendungsart durch ein Patent, die religiöse Zeremonie
vielleicht durch ein Urheberrecht und sogar das Muster auf dem Becher, in dem die
Arznei aufbewahrt wird, durch Geschmacksmusterschutz schützen (WIPO, 2002,
S. 10-11). Doch ist es nicht zu befürchten, dass durch eine solche Vorgehensweise
gerade das zerstört wird, was geschützt werden soll? Traditionelles Wissen kann
schwerlich aus seinem sozialen Kontext herausgerissen werden (vgl. Gudeman,
1996, S. 103). Es wird auch nicht sinnvoll sein, es in einzelne Bereiche aufzuteilen
und es dadurch seinem Wert als Gesamtgefüge zu berauben (vgl. Frieden, 2000,
S. 37). Weiters wird die traditionale Lebensweise und die Kultur, zu der sie gehört,
zerstört, wenn ihre Vertreter gezwungen werden, fremdes (rechtliches)
Gedankengut zu übernehmen. Überlegungen dieser Art müssen auch dann
berücksichtigt werden, wenn man gedenkt, das traditionelle Wissen durch ein
eigenes Rechtsinstitut sui generis zu schützen.247
3. Alternative Regelungsmöglichkeiten
Angesichts der zahlreichen Konflikte, die im Bereich des Wissensschutzes
entstehen können, ist es angebracht zu fragen, ob es auch außerhalb der Grenzen
des eigentlichen Immaterialgüterrechtes Möglichkeiten gibt, um für einen
246

Heutzutage benutzen immer noch vier von fünf Menschen auf der Erde traditionelle Medizin und zwar
nicht immer nur aus Tradition, sondern weil das teurere, westliche System ihnen nicht zur Verfügung steht
(Hobohm 2000, S. 168). Gleichzeitig ist auch die moderne Pharmazie auf pflanzliche Ressourcen angewiesen,
die weitgehend durch die Erforschung von traditionellen Heilmethoden und Volkswissen entdeckt werden
(Balick/Cox, 1997, S. 29-66). Werden nun auf irgendeiner Stufe der Innovation Patente auf ganze Pflanzen,
auf Wirkstoffe oder auf Heiltechniken beansprucht, können die Träger des ursprünglichen Wissens nicht nur
(finanziell) unentschädigt bleiben, im Extremfall kann ihnen die Anwendung ihrer eigenen traditionellen
Medizin untersagt werden.
247
Diesbezügliche Bemühungen bestehen im Rahmen der World Intellectual PropertyOrganisation (vgl. z.B.
WIPO, 2001; WIPOa, 2002; WIPOb, 2002; WIPOc, 2002).
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angemessenen Ausgleich zu sorgen. Im weiteren Teil dieses Artikels wird
argumentiert, dass völkerrechtliche Normen, sowohl verbindliche als auch nichtverbindliche auch den Subjekten des innerstaatlichen Rechts als Vorbild dienen
können, wenn es um die Ausgestaltung ihrer rechtlichen Verhältnisse geht. Geht
es etwa um die Nutzung genetischer Ressourcen und um das Wissen ihrer
Verwendung, kann durch privatrechtliche Verträge für einen gerechten Ausgleich
der Nutzen gesorgt werden, im Sinne einschlägiger völkerrechtlicher Instrumente.
Handlungsstrategien dieser Art können nicht nur Bestandteile einzelner Verträge,
sondern auch Teil eines Unternehmenskonzeptes werden, was im größeren
gesellschaftlichen Rahmen zu einem ganzheitlichen Umdenken, zu einem social
learning führen kann. Jene alternativen Regelungsmöglichkeiten, nach denen in
diesem Artikel gesucht wird, werden im weitesten Sinne des Wortes unter dem
Begriff soft law subsumiert, da deren Befolgung vom positiven Recht nicht geboten
wird.
3.1 Völkerrechtliche Normen und Empfehlungen
Kollektive Wissensgüter genießen völkerrechtlich keinen unfassenden
Rechtsschutz, doch gerade wo es um biologisches und ökologisches Wissen geht,
fand das traditionelle Wissen Eingang in völkerrechtliche Verträge, deren primärer
Regelungsgegenstand in Umweltschutz, Ökologie und genetischen Ressourcen
besteht. Das ist nicht weiterhin erstaunlich: Man hat erkannt, dass ein großer Teil
der indigenen, bzw. traditionell lebenden Bevölkerung beträchtliche Teile der
weltweiten genetischen Ressourcen kontrolliert (vgl. Brush, 1996, S. 2) und dabei
über ein ökologisches Wissen verfügt, das oft nicht nur qualitativ, sondern auch
quantitativ bedeutender ist, als man es lange Zeit hindurch vermutete (vgl. Posey,
2002; Balick/Cox 1996). Das bedeutendste internationale Vertragswerk in diesem
Zusammenhang ist das Übereinkommen über die biologische Vielfalt (Convention
on Biological Diversity, CBD)248, dessen Hauptziel in der Erhaltung der
biologischen Vielfalt, in der nachhaltigen Nutzung ihrer Bestandteile und in einer
gerechten Aufteilung der Vorteile, die sich aus der Nutzung der genetischen
Ressourcen ergeben, besteht (vgl. Art. 1 CBD). In diesem Zusammenhang
anerkennt das Übereinkommen die unmittelbare Abhängigkeit vieler traditionell
lebender Gemeinschaften von biologischen Ressourcen und die Bedeutung
traditioneller Kenntnisse und Innovationen für die Erhaltung der biologischen
Vielfalt und der nachhaltigen Nutzung der Natur (vgl. Präambel CBD). Die
Vertragsstaaten verpflichten sich, im Rahmen ihrer innerstaatlichen
Rechtsvorschriften
die
Kenntnisse
eingeborener
und
ortsansässiger
Gemeinschaften mit traditionellen Lebensformen, die für die Erhaltung der
biologischen Vielfalt von Belang sind, zu bewahren und darüber hinaus die
gerechte Teilung der aus der Nutzung dieser Kenntnisse entstehenden Vorteile zu
fördern (vgl. Art 8 (j) CBD).249
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Übereinkommen über die Biologische Vielfalt, abgeschlossen in Rio de Janeiro am 5. Juni 1992.
Weitere wichtige Bestimmungen, die dem Schutz von traditionellem Wissen dienen, enthält die
Konvention in den Artikeln 10(c), 17(2) und 18(4).
249
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Völkerrechtliche Instrumente dieser Art beabsichtigen Wissensgüter über die
Grenzen des klassischen Immaterialgüterrechtes hinaus zu schützen und
erweitern somit die Teleologie des geistigen Eigentumsschutzes. Sie lenken die
Aufmerksamkeit auf die Kausalitätsbeziehungen, die zwischen dem Schutz von
Wissensgütern und weiteren, rechtspolitisch bedeutenden Sachgebieten bestehen.
3.2 Musterverträge – Ausgleichsverträge
Ungeachtet der Tatsache, ob die Rechtsordnung jede Art von Wissen gebührend
Schutz zu gewähren in der Lage ist oder nicht, kann gegebenenfalls durch
individuelle Vertragsgestaltung für Ausgleich und Kompensation gesorgt werden.
Verträge, die auf eine Verteilung der Nutzen zwischen den Trägern traditionellen
Wissens und den potentiellen Anwendern gerichtet sind, gibt es in den Bereichen,
wo es um die Nutzung der pflanzengenetischen Ressourcen geht (vgl. Goebel,
2001, S. 47-51). Ausgleichsverträge dieser Art unterstützen völkerrechtlich – etwas
in der CBD – vorgesehene Prinzipien der Nachhaltigkeit und Kompensation von
traditionellem Wissen.
Sog. Material Transfer Agreements (MTA) stellen zur Zeit das bedeutendste
Instrumentarium dar, das im internationalen Handel mit biologischen Ressourcen
eingesetzt werden kann, um für einen Vorteilsausgleich zu sorgen. Sie können
Hilfe verschaffen dort, wo das Recht eine Lücke lässt, da zur Zeit internationale
Unternehmen nicht verpflichtet sind, für die Nutzung der mit den genetischen
Ressourcen verbundenem traditionellem Wissen eine Gegenleistung zu zahlen
(vgl. Blakeney, 1999, S. 9). Die Erfahrung, die der Abschluss von
Ausgleichsverträgen, bzw. die Erarbeitung einschlägiger Musterverträge bringt,
kann für eine erhoffte, künftige Gesetzgebung in diesem Bereich von
entscheidendem Interesse werden (vgl. Reid et al., 1995, S. 9; Rubin/Fish, 1994,
S. 31).
3.3 Corporate Social Responsibility
Im Zusammenhang mit den oben erwähnten Ausgleichsverträgen stellt sich die
Frage, warum Unternehmen eine Gegenleistung erbringen sollten, obwohl sie
streng rechtlich gesehen dazu nicht verpflichtet sind. Liegt es überhaupt im
Ermessen der Entscheidungsträger einer Gesellschaft mit dem investierten
Vermögen seiner Gesellschafter zugunsten von Nicht-Gesellschaftern zu schalten?
Das kontinental-europäische, etwa nach deutschem Muster gestaltete
Gesellschaftsrecht strebt traditionell auch nach der Berücksichtigung der
Interessen Dritter, die von der Tätigkeit der Gesellschaft betroffen sein könnten,
der sog. stakeholder (vgl. etwa Fort/Schipani, 2003, S. 17-18). Doch im Gegensatz
dazu betrachtet das klassische US-amerikanische Gesellschaftsrecht die
Gewinnmaximierung als oberstes Ziel (shareholder value). Die Führung der
Gesellschaft ist als eine Art Treuhänder (fiduciary) den Gesellschaftern gegenüber
verpflichtet, das investierte Vermögen bestmöglich zu vermehren. Demnach wären
Zuwendungen an Dritte, die aus keiner zwingenden rechtlichen Verpflichtung
herrühren, unzulässig. Dennoch ist sogar unter einem streng auf
Profitmaximierung gerichtetem Regime angebracht, dem Management eine
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gewisse Diskretion im Hinblick auf öffentliche Zuwendungen einzuräumen, nicht
nur um negative ökonomische Auswirkungen der kurzfristigen Gewinnmaximierung
(wie etwa langfristigen Verlust), sondern auch um unerwünschte sozialen
Sanktionen zu vermeiden (vgl. Elhauge, 2004, S. 18-53; Parkinson, 1993, S. 262263). Vor allem angesichts jüngster Unternehmensskandale (siehe beispielsweise
Snider et al., 2003, S. 175) wird es einer Gesellschaft immer schwieriger fallen,
grundlegenden moralischen Verpflichtungen öffentlicher Natur – wenn auch die
Abgrenzung derselben im Einzelfall recht schwierig werden könnte – allein aus der
Eigenschaft als juristische Person nicht nachzukommen (vgl. etwa Pava/Krausz,
1997, S. 338). Somit muss eine auf Ausgleich gerichtete Unternehmensstrategie
sogar dann möglich sein, wenn sonst das vorherrschende Ziel des
Gesellschaftsrechtes in der Gewinnmaximierung festgelegt wird und Eingang in die
corporate social responsibility bzw. corporate governance Diskussion finden
können.
3.4 Social Learning
Die vorgeschlagene Transformation ist nur im Rahmen eines sozialen
Umlernprozesses denkbar, der zahlreiche gesellschaftliche Gruppen umfasst. Sie
erfordert eine kritische Reflexion über unsere Werte und Vorstellungen, denn nur
durch eine Anpassung der überlieferten Traditionen ist eine Transformation der
Denkweisen möglich (vgl. z.B. Zanetell, 2002, S. 292-293). Ein
Paradigmenwechsel
dieser
Rangordnung,
der
zu
einer
globalen
Wissensumverteilung führen soll, mag nur schwer vorstellbar sein, doch war er zu
allen Zeiten geboten, die neue Rechtsinstitute und neues -denken hervorgebracht
haben.
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